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LO1 NOI AU

Quan hé thuong mai va hang hdi gitta nuwdc ta va cdac
nude trén thé giéi ngay cang phdt trién véi téc do cao, nhat
la sau khi Viéet Nam chinh thwc tro thanh thanh vién cua
WTO. Luong hang héa xudt nhdp khafu ciia nude ta trao doi
voi nudc ngoai trong nhitng nam gan ddy tang nhanh, trong
do khoi heong van chuyén bang dwong bién chiém gdan 90%.

Van ban chii yéu va co ban nhdt d@é thwc hién dich vu
van chuyen hang hoa bang dwong bién la cdc dang hop dong
van chuyén hang hoa bang dwong bién. Dich vu van chuyén
hang héa bang dwong bién ngdy cang phat trién thi cdc dang
hop dong thudc linh viee ndy, di la cé dién hay hién dai,
cing tro nén da dang, phong phi va kha_phirc tap. Theo
chiéu hwdng toan cau hoa, khong it cac mau hop dong, vin
don va chirng tir vé van chuyén hang héa, thdm chi cd cdc
céng wéc quoc té lién quan, da va dang c6 nhing thay doi
dang ké. Bo ludt hang hdi Viét Nam nam 2005 dd quy dinh
twong déi ddy di nhitng ché dinh, khdi niém va quy pham
phap luat liéen quan toi hop dong van chuyén hang héa bang
dwong bién. Nhitng quy dinh nay trong mét chimg muc ddng
ké da twong thich véi nhitng théng 1é va cdch hiéu phé bién
trong nganh hang hdi thwong mai quoc té. Tuy vdy, cho dén
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nay o nuoc ta chua co mot van ban phap quy chinh thirc nao
gidi thich nhitng ché dinh, khdi niém va quy pham dé mot
cach chi tiét, hé thong, ddy di va ré rang. Vi vdy, trong
nhiéu truong hop, cdc doanh nghiép khi gdp phdi nhitng vin
dé rdc roi lién quan trong qud trinh giao két, thwc hién va
tranh chdp lién quan t6i hop dong vin chuyén hang héa
bang dwong bién khéng biét dwa vao ddu dé xdc dinh hudng
gidi quyét.

Nham ddp ing nhu cdu tim hiéu va vin dung nhiing
kién thirc lién quan téi phdp ludt hang hai vé hop dong vin
chuyén hang héa bang dwong bién, Phong T hirong mai va
Céng nghiép Viét Nam té chire bién soan va xudt ban quyén
sach nay dwdi dang cdc cdu héi va trd loi. Cudn sach dwoc
cdc tdc gid la nhitng nguwoi dd c6 nhiéu nam truc tiép lam
céng tac phdp ché, khai thac, quan 1y tau bién ciing nhwr da
truec tiép tham gia gidi quyét mot s6 vu kién hang hai tai mot
s6 Toa an, Trong tai Thirong mai trong va ngodi nude bién
soan.

Trong pham vi han hep, cac tac gia da ¢ gdng trinh
bay nhiing khai ni¢m, ché dinh va quy pham phap lugt phé
bién nhdt vé hop dong vin chuyen hang hoa bang duong
bién. Vi vay, cuon sdch khong thé dé cdp téi moi van dé ma
mét s6 ban doc quan tdm, can tim hiéu.

Méic di cdc tic gid di cé gdng t6i mikc cao nhdt dé
cung cdp nhitng kién thirc, théng tin chinh xdc, phé bién va
cdp nhdt hién nay vé nhitng van dé néi trén, tuy nhién quyén
sach nay chi ding dé tham khao. Cac danh tir, thudt ngi,
khai niém dwoc trinh bay trong quyén sach ndy chii yéu van
theo cdch ding phé bién hién nay trong B ludt hang hdi
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Viét Nam va mét s6 sdch bdo chuyén nganh da xudt ban. Tuy
vdy, 0 mot s6 ché co thé dién dat khac di theo quan diém
riéng cua cac tac gia cho phu hop voi cach dung trong thuc
té. Cuon sdach chdc chdn khéng tranh khéi nhitng khiém
khuyét nhdt dinh, do do, cdc tdc gid rdt hoan nghénh nhitng
¥ kién gdp ¥, bo sung nham hoan thién hon trong nhitng lin
tdi ban sau nay.

Chiing t6i hy vong cudn sach nhé nay sé gép phan hitu
ich cho hoat dong cua cic doanh nghiép va ban doc dang
cong tdc, hoc tdp hodc nghién citu nhitng vin dé lién quan
t6i hop dong van chuyén hang héa bang dwong bién.

Xin cam on Chuwong trinh hé tro doanh nghiép

DANIDA cua Chinh phu Pan Mach da tai tro cho cuon sdch
nay!

Xm cam on cdc tac gia va tran trong gioi thiéu voi ban
doc cuon sach “100 cdu héi vé hgp dong vin chuyén hing
hod bang dwong bién”.

PHONG THUONG MAI VA CONG NGHIEP VIET NAM
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BAN BIEN SOAN

1. Luat sw: V6 Nhat Thang, Chi bién
2. Luét sw: Tran Quang Cudng
3. Luit su: Ngé Khic L&

4. Luit su: Tran Hiru Huynh
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Cau héi 1: Thé nao 1a hop dong van chuyén hang hoa bang
duong bién?

Tra loi:

Theo Diéu 70 cta Bo luat hang hai Viét Nam 2005
“Hop ddng van chuyén hang hoa bang dudng bién 1a hop
dong duoc giao két giita nguoi van chuyén va ngudi thué van
chuyén, theo d6 ngudi van chuyén thu tién cudce van chuyén
do ngudi thué van chuyén tra va ding tau bién dé van chuyén
hang hoéa tir cang xép hang dén cang tra hang”. Tiép d6, theo
Piéu 71 cua Bo luat, hop dong van chuyén hang héa bang
duong bién dugc phan chia thanh hai loai:

1-/ Hop d6ng van chuyén theo chimg tir van chuyén:

La hop dong van chuyén hang hoa bang dudng bién
dugc giao két véi didu kién nguoi van chuyén khong phai
danh cho nguoi thué van chuyén nguyén ca tau hoic mot
phén tau cu thé ma chi can ¢t vao chung loai, ) luong, kich
thudc hodc trong luong ctia hang hoa dé van chuyén. Hinh
thire loai hop ddéng nay do hai bén thoa thuan. S¢ di loai hop
dong nay co6 tén goi nhu vdy vi bang ching ciia loai hop
ddng nay thuong thé hién dudi dang ching tir nhu van don
hodc gidy gui hang do nguoi van chuyén cip cho ngudi thué
van chuyén.

2-/ Hop dong van chuyén theo chuyén:
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La loai hop dong van chuyén hang héa bang duong
bién duoc giao két v6i diéu kién nguoi van chuyén danh cho
ngudi thué van chuyén nguyén ca tau hodc mot phan cu thé
clia con tau dé van chuyén hang héa theo chuyén d6. Hinh
thirc loai hop ddng nay bit budc phai bing vin ban. Theo
phap luat hién hanh ctia Viét Nam, cac giao dich béng fax,
email, dién tin, telex ciing duoc coi 1a bang vin ban.

3-/ Trong thuong mai va hang hai qudc té ngoai hai loai
hop dong nhu trén con co loai hop dong van chuyén hang
hoa bang duong bién nhiéu chuyén lién tuc (thuong ap dung
cho van chuyén hang rodi, khdi luong 16n, giao hang trong
mot khodng thoi gian dai) goi l1a Contract of Affreightment,
viét tat 1a COA.

4-/ Mot dang hop ddng van chuyén hang héa bang
duong bién nira ciing c6 thé thay trong thuong mai hang hai
qudc té goi 1a Trip Charter hay con goi 1a Trip Time Charter.
Pay 1a dang hop dong thué tau dinh han theo chuyén (khong
thué theo thoi gian nhiéu chuyén — period). Thuat ngit nay
d6i khi con dung dé néi vé hop dong van chuyén theo chuyén
(voyage charter).

Cau hoi 2: Xin cho biét su khac nhau giiia dich vu van chuyén
hang héa va dich vu Logistics?

Traloi:

Dich vu vén chuyén hang héa 1a dich vu van chuyén
bang duong bién mot 16 hang cu thé ndo d6 tir cang xép hang
t6i cang d& hang. Do c6 thé 1a mot hop dong van chuyén
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hang roi khdi lugng 16n (tir cang t6i cang) nhung ciing co thé
1a van chuyén hang bang container (tir CY tdi CY), hoic 1a
hop dong van chuyén da phwong thire (tir dia diém tiép nhan
hang t6i dja diém tra hang). Néu 1a van chuyén da phuong
thirc thi ngoai ching dudng bién con c6 thé co ca nhiing
chang duong bg, duong thuy ndi dia hodc duong hang
khéng.

Vé dich vu Logistics hién nay c6 nhiéu cach hiéu khac
nhau :

-Theo tai liéu cta Lién hop qudc: Logistics 14 hoat
dong quan 1y qué trinh luu chuyén vat lidu qua cac khau luu
kho, san xuat ra san pham cho t6i tay nguoi tiéu dung theo
yéu cau cua khach hang.

-Theo Hoi ddéng Quan Iy dich vu Logistics (The
Council of Logistics Management) thi: “Logistics 1a mot
phan ctia qua trinh cung cip diy chuyén bao gdm lap ké
hoach, t6 chitrc thuc hién, kiém soat hiéu qua, luu thong hiéu
qua va luu gilr cac loai hang hoa, dich vu va c6 lién quan dén
thong tin tir diém cung cip co ban dén cac diém tiéu thu dé
dap Gmg cic nhu cau cua khach hang”.

- Luat thuong mai Viét Nam (Piéu 233) quy dinh “Dich
vu Logistics 1a hoat dong thuong mai, theo dé thuong nhan
td chuc thuc hién mot hodc nhidu cong doan bao g6m nhan
hang, van chuyén, luu kho, luu bai, 1am thu tuc hai quan, cac
thii tuc gidy to khac, tu van khach hang, dong goi bao bi, ghi
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ky ma hi¢u, giao hang hodc cac dich vu khéc c6 lién quan toi
hang hoa theo thoa thuan voi khach hang dé hudng thu lao”.

- Mic du c6 nhiéu cach hiéu khac nhau vé khai niém
dich vu Logistics nhung cac khai niém nay co thé chia 1am
hai nhom: nhom th&r nhat 1a dinh nghia hep ma tiéu biéu 1a
Luat thuong mai Vi¢t Nam, theo dinh nghia cua nhom nay
dich vu Logistics 13 viéc tap hop cac yéu t6 lién quan va hd
trg cho qua trinh chu chuyén hang héa tir noi san xut t6i noi
tiéu dung cudi cing. Nhom thir hai 1a nhém dinh nghia c6
pham vi rdng miéu ta sy tac dong cua nhiéu yéu td vat chat
va yéu t6 vo hinh (thong tin) tir khau tién san xuat cho t6i khi
hang hod toi tay nguoi tiéu dung cubi cing.

Nhu vay trong dich vu Logistics c6 dich vu van tai va
cac dich vy khic di lién dé hd tro hang hoa t6i dich cudi
cung. Nguoi kinh doanh dich vu Logistics s€ dam nhan toan
b tat ca cac khau trong qua trinh hinh thanh va van chuyén
hang hoa t6i dia chi cudi cuing, ngudi kinh doanh dich vu nay
doi hoi phai c6 trinh do chuyén mon sau, am hiéu nhiéu linh
vuc lién quan mot cach viing vang dé cung cap mot dich vu
tron goi chtr khong phai chi c6 don thuin vén tai va giao
nhan hang hoa...

Cau hoi 3: Dudi gidc dd nguoi ban va nguoi mua trong thuong
mai qudc té& co bao nhiéu loai hop dong van chuyén hang hoa bang
dutng bién? Bic diém chung cia nhiing loai hop ddng trén va mai
loai duoc su dung trong truong hop nao?
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Traloi:

Duéi gidc do nguoi ban va ngudi mua trong thuong
mai qudc té thuong phd bién hai loai hop dong van chuyén
bang duong bién:

1-/ Khi chuyén cho hang hoa bang container, hinh thic
hop ddng van chuyén thudng 13 hop ddng van chuyén theo
chtng tir van chuyén (Booking Note) c6 chit ky cua ca hai
bén. Tuy nhién, phan 16n cac giao dich thué tiau chd hang
bang container ngay nay c6 thé chi 1a mot vai email hodc
khong it trudng hop chi 1a mot vai giao dich bang dién thoai,
sau d6 ndi dung giao dich co thé duoc xac nhan lai béng van
ban boi hing tau van chuyén container va ngudi thué van
chuyén. Trong cac giao dich bang email, dién thoai hai bén
thudng trao d6i roi di dén xac nhan nhimg van dé co ban nhu
tén hang, $6 luong, trong luong, kich thudce, loai container,
noi nhan vo container dé dong hang vao, cang xép hang,
cang do hang, nguoi gri hang, nguoi nhan hang, nguoi dugce
thong bdo, gid cude va phu phi, muc phat luu container, loai
véan don xin c4p v.v... O nhiing trudng hop nay van don (Bill
of /Lading) hodc gidy gui hang (Waybill hoic Sea Waybill)
1a bang chtng ctia hop dong, nghia 12 ban than van don hoic
gidy giri hang khong phai 1a hop dong vi né chi don phuong
do nguoi van chuyén ky va cép cho ngudi thué van chuyén
sau khi di tiép nhan hang dé van chuyén. Trong mot sd
truong hop, & cudi ban tom tat giao dich giira hai bén hing
tau container con ghi thém mot dong chir: “Cac diéu kién
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khac theo nhu van don cta hang tau phat hanh: otherwise as
per carrier’s Bill of Lading”. Truong hgp d6, van don cua
hing tau phat hanh tré thanh ndi dung cua hop dong van
chuyén theo ching tir van chuyén giira hai bén, né khong con
1a bang ching ctia hop dong nita ma da tré thanh ndi dung
ctia hop dong.

Loai thir hai thudng thé hién duéi dang hop dong van
chuyén theo chuyén (Voyage Charter Party), ap dung cho
viéc van chuyén hang roi, hang dong bao khdi luong va
trong luong 16n. Mau phd bién cia loai hop dong nay thuong
ap dung 13 mau Gencon. Hop dong thué tau chuyén loai nay
c6 day du cac diéu khoan chi yéu ciia hgp dong nhu tén, dia
chi chu tau, hodc nguoi van chuyén, tén tau, trong tai, thoi
gian sin sang xép hang, cang xép d& hang, tén dia chi ngudi
thué, tén hang ) luong, trong lugng, kich thuéde, gia cudce,
diéu kién xép do hang, muc xép d& hang, mic thudng phat,
ty 16 hoa hdng, ngudi mdi gidi, ludt ap dung va diéu khoan
trong tai, chit ky cta dai dién hai bén v.v... Tiép theo cac ndi
dung trén 13 nhitng phan in san quy dinh vé trach nhiém,
mién trach nhiém cua ca hai bén cing véi mot sé diéu kién
khac. Tuy nhién, ngay nay thong thudng ngudi ta chi ky két
v6i nhau phan dau, goi 14 Fixture Note con phan con lai thi
hai bén c6 thé tham chiéu mot hop ddng miu nao dé hoic
mot hop dong da giao két voi nhau trude day.
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Cau hoi 4 Chi hang (nguoi ban hodc nguci mua) khi giao
dich ky két cac loai hop ddng van chuyén bang duong bién can luu
y tdi nhiing van dé chid yéu nao?

Tra loi :

1-/ Bbi véi hop dong van chuyén container, noi chung,
noi dung thuong don gian. Van dé co ban ma nguoi thué van
chuyen can hét stc luu y la tu cach phép nhan cua bén van
chuyén. Khi ho ky hop ddng véi tu cach 1a dai 1y cho ngudi
van chuyén (As Agent for and on behalf of the carrier) cha
hang phai hiéu rang néu xdy ra hu hong t6n that hang hoa thi
nguoi chiu trach nhiém giai quyét khong phai 1a ho, voi tu
cach la dai ly (As Agent), ma la nguoi uy thac (Principal),
tirc ngudi van chuyén. Nguoi van chuyén co kh1 khong c6 tru
s0 ¢ Viét Nam ma 12 ¢ nudc ngoai, vi vdy can xac dinh 1d
rang tén va dia chi cia ngudi chuyén chd dé co thé lién hé
giai quyét khi truc tric xay ra. Nén luu ¥ 1 hién nay mot so
hang tau van chuyén container loai hang dau thé gidi da dugc
phép thanh lap cong ty 100% von cua ho tai Viét Nam. Tuy
vay khi ky hop ddng van chuyén, nhiing céng ty 100% von
nudce ngoai nhu vay cling chi la dai ly cung cap dich vy van
tai cho hang tau me tai ban quoc Do d6, néu chu hang mudn
ho chiu trach nhiém giai quyet moi su co truc trdc véi minh
thi phai ghl 16 trong hop dong luu cude rang ho 1a ngudi van
chuyén. Hét strc tranh khong dé ho quy dmh khong rd rang
miap md nudc doi nhu: Ngudi cung cip dich vu van tai
(Supplier of Transport Service) hay bén A chung chung.
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2-/ Dbi v6i hop dong thué tau chuyén ngoai cac diéu
kién vé gia cudc, ml'Ic xép d& thuong phat... diém dang luu
y 1a cac chi phi xep d6 hang, chi phi 16ng hang (Lighterage)
phai quy dinh cu thé va phu hop véi hop ddong mua ban. Néu
hop déng mua ban da ghi 1a CIF FO thi khi thué tau phai
hiéu 12 ngudi van chuyén duoc mién phi d& hang chir khong
thé hiéu 13 chi hang (c6 thé 12 ngudi ban hodc ngudi mua)
duoc mién phi nay. DP6i v6i mét so chi tiét ddc diém cua con
tau, nhat 13 trong tai, dung tich chira hang, sirc ning ciia can
cau khong it truong hop khi chao tau cho thué ngudi van
chuyén chi dua ra con s twong ddi chir khong thé chinh xac,
vi vy sau cac thong sd do thudng ngudi van chuyén kém
theo chir about (vao khoang) hoac WG (Without Guarrantee)
Trong nhimng truong hop nhu vay, ngudi thué van chuyén
can tinh toan can than. Mot diéu nita ma ngudi thué van
chuyén ciling can luu ¥ thoa ddng d6 1a phai bao dam cang
ma tau s& dén xép hang phai an toan (Safe Port) vé mit hang
van cua tau cling nhu cac van dé vé an ninh x4 hoi chinh tri
n6i chung dé sao cho tau co thé dén cép cang, lam hang va
101 di mot cach an toan. Ngoai ra, trude khi ky hop dong thué
tau cling can than trong ddi voi cac loai chi tau chi co mot
tau. TSt nhat nén c6 su tham tra vé kha nang tai chinh ciing
nhu tu cach phap 1y ctia nhiing loai chu tau nay xem o ng
nan vuéng mac gi khong (Encumbrances). Nén nho rang
néu thué phai con tiu cua nhitng chi tdu c6 van dé, trong
hanh trinh chang may tau bi bat giir thi ca nguoi bao hiém
cling nhu chu tau déu duge mién trach nhiém bdi thudng moi
tén that xay ra doi voi hang héa (xem Piéu 78, khoan 2,
diém g Bo luat hang hai. Quy tac IV, khoan 2, diém g Quy
tac Hague Visby ciing nhu Diéu 6. 2 Quy tic bao hiém hang
héa van chuyén bang duong bién ICC-1982). Thong thuong,
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cac thong tin nay c6 thé diéu tra qua cac kénh khac nhau nhu
cac van phong luat su, ngan hang, cong ty bao hiém...

Cau héi 5: Hiéu thé nao vé diéu kién xép do hang CQD
(Customary Quick Despatch) trong hop dong thué tau chuyén?

Tra loi:

Trong cac hop dong thué tau chuyén dé chd nhiing 16
hang co kh01 lvong lon nhu xi mang, phan bon, than,
gao0...mot s6 chu hang rat ngai viéc quy dinh murc xép dd cu
thé bao nhiéu tin/ngay. Vi di lién véi mitc xép dd cu thé, hai
bén lai phai quy dinh mirc thuong phat, thé nao 1a ngay lam
viéc nhu quy dinh trong hop dong (vi du working days la
ngdy 1am viéc khong gom chu nhat, ngay 1&, working days of
24 hours la ngay lam viéc ctr du 24 gi¢ thi tinh mdt ngay,
hoic weather working days 1a ngay lam viéc tot troi trir
nhing lac c6 mua, bio...). Sau khi két thic viéc xép d& hang
phai tinh toan xem liéu minh bi phat bao nhiéu ngay vi xép
hoic d& cham hodc duoc thudng bao nhiu ngay vi xép d&
nhanh. Tinh toan thuéng phat 13 mot cong viéc khong dé
dang, n6 doi hoi phai nam viing cac khai niém vé ngay lam
viéc nhu quy dinh trong hop ddng, vé nhitng khoang thoi
gian mién trir ciing nhu thoi diém nao thi bat dau tinh thoi
gian lam hang...Xuat phat tr d6, khong it chii hang khi ky
hop dong thué tau chuyén thuong thich dung ché dinh CQD,
nghia 13 ngudi chuyén chd va nguoi thué tau dong ¥ viée xép
dd hang & cang duogc tién hanh theo tbc do nhanh nhu tap
quan pho bién & cang d6. Mot khi di 4p dung CQD c6 nghia
1a thoi gian 1am hang khong xac dinh dugc cu thé 1a bao
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nhiéu, do viy khong cé van dé thuong hodc phat. Duéi giac
d6 quyén loi ngudi chuyén ché, chip nhan CQD 1a bt loi vi
da goi 1a nhanh nhu tip quan cua cang thi méi cang mot
khac. Ngay trong cung mdt cang, cung mdt mat hang nhung
tbc do xép d& ciing khac nhau va mdi mot mua cling c6 thé
khac nhau.

Mot khi hop déng thué tau da ky, nguoi thué co nghia
vu chuan bi san sang hang hoa dé xép 1én tau cling nhu ngudi
van chuyen phai bao dam vé moi phuong dién tau thich hop
va san sang cho viéc tlep nhéan, bdo quan va van chuyen
Nguoi van chuyén s& hét sitc khé khin khi phai xac dinh thé
nao la mot khoang thoi gian hop ly dé tiép tuc cong viéc lam
hang khi ma thoi gian dy kién thong thuong da hét. Mot khi
xay ra tinh trang kéo dai 1& thé viéc xép hodc dd hang, néu
chap nhan quy dinh CQD thi ngudi van chuyén c6 nghia vu
phai chimg minh rang sy cham tré kéo dai vuot qua khudn
kho “tap quan thong thuong” & cang d6 va do la hanh dong
cd ¥ clia nguoi thué lam phuong hai dén quyén loi cta nguol
van chuyén. Néu nguoi thué hanh dong chay i, khong khan
trrong tién hanh xép dd hang déu c6 thé coi 1a khong nim
trong gidi han “tdp quan thong thuong”. Chu tau sé tim cach
dé phan biét dau 1a cham tré do un tic cau bén hay thoi tiét
va dau l1a do chu hang chua giao dich mua ban xong hay
chua xin dugc gidy phép xuit nhap khau hodc hang chua ra
dén cang, hodc ching tir vé hang hoa chua chuan bi xong.
N6i chung, nguoi thué tau khong c6 co so loi dung diéu kién
CQD dé bién minh cho nhitng sy chdm tré noi trén.

Theo thong 1& hang hai quéc té cho du cic bén thoa
thuan xép d& hang theo diéu kién CQD thi ngudi thué van
phai:
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1- C6 nghia vy thué cong nhan cung phuong tién
xép do san sang dé khi tau cap cau la c6 thé 1am hang ngay;

2- Chi dinh ciu bén dé khi tau den, 6 thé cap man
an toan va lam hang ngay khong bi vudng mac trd ngai gi ca;

3- B tri du cong nhan lam hang cho ting ca, timg
ham, ting mang dé tau cd thé lam hang lién tuc khong bi
gian doan;

4- Giao hoac nhan hang theo toc do ma cau tau
hodc cau bo c6 thé xép hoac dg;

5- Hoan thién moi thi tuc gidy td vé hang theo quy
dinh d¢€ tau lam thu tuc di hoac dén kip thoi.

Ngoai ra, khi chap nhan diéu kién CQD, ngudi chuyén
chd thuong co quy dinh kém theo néu qua mot thoi han cu thé
nao d6 (vi du 2 tuan) ma viéc xép d& hang hoa van chua xong
khong phai 16i ctia ngudi chuyén chd thi ngudi thué tau sé bi
phat luu tau (Detention). Nhu vay chu hang khi thué tau
khong nén nghi gian don rang di ap dung diéu kién CQD thi
minh ¢ thung thang 1am hang, khong lo bi phat. T6t nhat nén
can nhic k¥ va so sanh su khac nhau giita cach quy dinh c6
thuong phat va diéu kién CQD, hét stc tranh cach hiéu mo hd
vé n6i dung diéu kién nay nhu di néi trén. Cac quy dinh co
mirc thudng phat trong hop dong thué tau du phirc tap nhung
khi hai bén chap nhan ap dung thi s& chi dong hon va trach
nhiém modi bén ciing sé& rd rang hon.
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Cau hoi 6: Hiéu thé nao vé thuat ngil cang an toan (Safe Port)
trong hop dong thué tau chuyén?

Traloi :

Trong hop dong thué tau chuyén, thuit ngit nay thuong
c6 nghia 13 nguoi thué ¢ trach nhiém thu xép cho tau mot
cang d¢ tau c6 thé dén do, xép d& hang hoa va rdi di mot cach
an toan. Chir an toan (Safe) & day khong chi 1a nhimg yéu to
nhu moén nudc, toc do gio, cuong do song, ciu truc k¥ thuat
cau cang, cot neo budc tau, thiét bi chong va dap (Dolphins)
ma con bao gdm ca nhitng yéu t6 khac nhu tinh hinh trj an, an
ninh chinh tri xa hoi. Trong ngdn tir hang hai quéc té chua co
mot dinh nghia chuin muc vé thuat ngit ndy, tuy nhién theo
thong 1€ nguoi ta hiéu rang cang an toan 1a mot cang ma tau
c6 thé den lam hang, ro1 khoi noi d6 khong gap phai nhimg
trd ngai vé k¥ thuat ciing nhu vé an ninh chinh tri néu con tau
hoat dong va van hanh (Navigation) voi nhing dac diém
thong thuong vén c6 cua nd. Viée quy dinh _trong hop dong
nguoi thué van chuyén co nghia vu thu xep cang an toan
khong c6 nghia 1a ngudi van chuyén hay thuyén trudong khong
can phai kiém tra d6 an toan cua cang d6 theo nghia rong.
Trach nhiém ctia nguoi thué van chuyén ¢ day ciing chi & mirc
trong dbi chir khong thé tuyét dbi. Cang an toan mot mit co
nghia la trong qua trinh giao dich thué tau mot khi hop dong
da ky va ngudi van chuyén da chap nhan mét cang nao d6 1a
an toan thi ho it c6 kha nang chiu phai thi¢t hai do nguoi thué
van chuyén giy ra néu cang d6 sau ndy trd nén khong an toan,
nhung mit khac no ciing c¢6 nghia 1a ngudi thué van chuyén it
¢6 co hoi thoat khéi trach nhiém phai boi thuong ton that cho
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phia tau néu sau khi ky hop dong, cang d6 lai tro nén khong
an toan xét trén cac yéu to noi trén. Mot khi thuyén trudng
chap nhan ghé vao mot cang goi 13 an toan thi khong cé nghia
13 quyén khiéu nai doi boi thuong tén that cia ngudi vén
chuyén ddi véi nguoi thué véan chuyén bi mét di, nghia la
nguoi thué van chuyén van phai chiu trach nhiém ngay ca
trong truong hop thuyén truong co nhimng quyét dinh sai lam
(nhung chip nhin duoc) 13 di ghé vao cang d6 ma sau niy
phia tau ching minh duoc ring né khong an toan nhu nguoi
van chuyén da cam két khi ky hop dong.

Nhin chung, tranh chap vé cang an toan 1a nhiing tranh
chép kha phuc tap, dac biét la vé mat béng ching. Két qua
ctia nhitng vu tranh chip vé van dé nay thuong phu thudc rat
nhiéu vao quy dinh trong hop dong thué tau c6 cu thé khong
va ngudn luat diéu chinh ¢6 rd rang khong.

Cau hdi 7: Hiéu thé nao vé diéu kién chi phi xép dd hang trong
hop dong thué tau chuyén?

Traloi :
Trong hop dong thué tau chuyén, chi phi xép d& hang
héa thuong dugce quy dinh theo cadc phuong thirc nhu sau:

1-/ Theo diéu kién tau cho (Liner Terms/ Berth
Terms/ Gross Terms): Theo cach quy dinh nay, ngudi
van chuyén phai chiu trach nhiém va chi phi vé viéc xép
hang lén tau (loading), sip xép hang hoa trong tau
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(Stowage), chén 16t (Dunnage), ngan cach (Separation)
va d& hang (Discharging).

2-/ Theo diéu kién mién xép hang FI (Free in): Theo
cach quy dinh nay, nguoi van chuyen dugc mién trach nhi¢m
va chi phi xép hang 1én tau & cang xép hang nhung phai chiu
trach nhiém va chi phi do hang ¢ cang d& hang. Diéu kién
nay tvong duong v6i didu kién FILO (Free in Liner out).

3-/ Theo diéu kién mién d& hang FO (Free out): Theo
cach quy dinh nay, nguoi van chuyen phai chiu trach nhiém
va chi phi xép hang 1én tau & cang xép hang nhung ho duoc
mién tridch nhiém va chi phi d& hang khoi tau & cang d&
hang. Piéu kién nay twong duong véi didu kién FOLI (Free
out Liner in).

4-/ Theo diéu kién mién xép d hang F10 (Free in and
out): Theo cach quy dinh nay, nguoi van chuyén dugc mién
trach nhiém va chi phi xép hang Ién tau va d& hang khoi tau.
Piéu kién FIO khong ndi r6 nguoi van chuyén c6 dugc mién
phi sap xép hang (Stowage), san cao hang (Trimming) trong
ham tau hay khong, vi vay tot nhét can ghi 16 FIOST (Free
in and out, stowed and trimmed): mién chi phi va trach
nhiém xép, d& hang ciing nhu sap xép va san trai hang .

Nhu vay, néu c6 chi phi sap xép hang hoa (Stowage)
d6i v6i hang dong bao va chi phi cio san trai hang
(Trimming) dbi v6i hang roi thi trong hop dong thué tau
phai néi 16 do ai chiu? Ngudi van chuyén hay nguoi thué van
chuyén? Néu mién cho ngudi van chuyén thi thém chir S va
T sau cac thuat ngit FI, FO, FIO dé thanh FIS hay FOS hay
FIOT. Can luu y cac thuat ngtr trén la thut nglr hang hai vé
thué tau, quy dinh vé trach nhiém va nghia vu gilta ngudi van
chuyén va nguoi thué van chuyén trong viéc xép d& hang hoa
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chtr khong phai gitra nguoi ban va nguoi mua, day khong
phai thuat ngtr thuwong mai vi vay nén tranh viéc lap ghép tuy
tién voi cac diéu kién thwong mai trong Incoterms nhu kiéu
CIF FO hay FOB FI v.v... rat d& hiéu nhim, giy ra tranh
chéap. Vi dy, néu nguoi mua CIF mét 16 hang roi mudn minh
khong chiu phi d& hang tai cang dlch thi phai thoa thuén voi
ngudi ban mot cach rd rang ring “ngudi mua duge mién moi
chi phi d& hang ké ca phi 1ong hang & cang dich: the buyer
shall be free of all the cost of goods discharging at the
destination port including lighterage if any”. Trén co s&
do, nguoi ban khi thué tau s€ thoa thuin véi nguoi van
chuyén mot cach phu hop véi hop dong mua ban.

Cau hdi 8: Hiéu thé nao vé quy dinh trong cac diéu kién CIF,
CFR, CIP va CPT ciia Incoterms “Ngudi ban thué tau theo nhiing diéu
kién thong thuong, chuyén chay trén duong thong dung ma céc tau
bién khéac thuong di dé chuyén ché mét cach hinh thuong 16 hang
mo ta trong hop dong”?

Tra loi:

Theo giai thich chinh thirc cta ICC, cac thuat ngir
“Thong thwong, Thong dung, Binh thwong” ¢ day khong co
nghia 13 con tau di bién d6 phai thich hop va phai 1am sao han
ché t6i thiéu rui ro mat mat hu hong ddi v6i hang hoa. Tuy
vay, trong truong hop nguoi ban chu tam tim thué con tau
kém tiéu chuan (sub- standard) thi d6 khong thé coi 14 con tau
thong thudng va tir 46 ngudi mua c6 thé bude ngudi ban phai
ganh chiu mot phan trach nhiém néu xay ra hu hong ton that
hang héa. Theo phap luat hang hai, ngudi chuyén cho dugc
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quyén gi6i han trach nhiém ctia minh trong chirng muc da can
man hop 1y dé thuc hién chuyén di va bao dam rang con tau
ctia minh thich hop vé6i hanh trinh di bién trude khi roi cang
Xép hang. Théng 1¢ hang hai quéc té mién trach nhiém cho ho
néu ton that hang héa xay ra do chay (trir truong hop do 16i
cua nguoi chuyén chd gay ra) hoic 16i vé diéu khién va quan
ly tau cung mot loat cac mién trach nhiém khac. Vi I€ d6 nén
ngudi ban theo diéu kién CIF, CIP hodc ngudi mua theo diéu
kién CFR, CPT phai mua bao hiém cho hang hoa dé dé phong
nhing rui ro theo hop ddng chuyén chd. Muc dich cac tir ngi
‘thong thuong, thong dung, binh thuong” trong Incoterms
mudn khang dinh rang t6n that hang hoa xay ra khi d qua lan
can tau & cang xép hang néu do hang hoa khong dung véi quy
dinh cta hop dong thi nguoi ban phai bdi thuong, nguoc lai,
néu do 16i cua tau van chuyén thi nguoi mua c6 nghia vu doi
bao hiém dé bu dip. Trong trudong hop ngudi ban thué con tau
kém tiéu chuan, khong thich hop, khong thong dung va do do
gay ra hu hong ton that hang hoéa thi ngudi mua can giam dinh
dé xem xét dau 1a phan ton that do ngu:0’1 ban thué pha1 con
tau khong thich hop gy ra va ddu 1a phan ton that do 16i cua
ban than nguoi chuyén chd dé doi boi thuong thoa dang theo
mirc d 16i cia mdi bén. Hai 4n 1é sau diy minh chimg cho
cac gidi thich trén ctua ICC.

Niam 1992, A ban cho B 16 phan bon dong bao theo diéu
kién CIF cang d& hang & Phap, trach nhi¢m va chi phi do hang
do B chiu. Khi d& hang, mot s6 bao phan bén bi rach dan t6i
t6n that. Giam dinh do hai bén chi dinh néi rang thong thudng
v6i loai hang nay tau mdt boong (Singledecker) 1a thich hop
nhat nhung thuc té thi A da thué tau 2 boong (Tweendecker).
Vi 14 tiu 2 boong nén cic ma hang & tang 2 trong qué trinh d&
1én phai dich chuyén sang ngang trude khi dugc kéo thang 1én
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cau cang da bi va dap nhiéu dan t6i rach v&. B cho rang con
tau nhu vay khong thong thuong va khong thich hop. A thira
nhan tau hai boong trong truong hop nay khong that la ly
tuong 14m nhung didu d6 khong cé nghia 13 tau loai nay
khong thé tham gia chuyén chd phan bon dong bao. Hon nita,
néu cong nhan d& hang cua B can than hon thi cic ma hang s&
tranh dugc va cham va do do6 ton that da co thé khong dang
ké. Vu kién duoc dua ra Trong tai ICC Paris dé phan xir.
Trong tai cho rang con tau néi trén 1a khong thong dung va
khong thich hop. Tuy vay, bién ban giam dinh chi ra ring
15% thiét hai 1a do chat xép hang khong ding quy cach va
viéc d& hang khong can trong ciing gop phan gdy ra hu hong
ton that, do d6 theo Piéu A-5 va B-5 Incoterms, A phai boi
thudng cho B 15%, phan con lai B phai doi nguoi chuyén cho.
Phan quyét ctia Trong tai ICC ¢ tham chiéu mot an 1& tuong
tu goi 1a vu tau BASKA do Toa phuc tham AIX Phap tuyén
ngay 29/4/1976.

Niam 2001, Trung tdm Trong tai Qudc té Viét Nam bén
canh Phong Thuong mai va Cong nghiép Viét Nam (VIAC)
cling giai quyét mot vu kién co nhiéu nodi dung twong dong.
DM ¢ Ha Noi ban cho ENG ¢ Chau Au 16 hang ngii cc dong
bao theo diéu kién CIF. ENG yéu ciu DM ngoai viéc thué tau
thong dung thich hop phai mua bao hiém 16 hang theo diéu
kién A (all risks). DM da thué tau BLS 32 tudi. Cong ty bao
hiém nhén thay tau qua gia va cic nip him hang c6 mot sb 15
thing nén da ghi chi mién trach nhiém cho bao hiém néu ton
that do nuéc mua hodc nude bién lot vao him hang. DM da
thong bao cho ENG vé dic diém tau cling nhu ghi chu cta bao
hiém song ENG im ling khong tra 1i. Trong hanh trinh tiu
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BLS d3 bi bat khi ghé mét cang doc duong vi mét khoan ng
truc ddy. Theo dang quy dinh cia Diéu A-5 va B-5
Incoterms, ENG di phai thué tau khac dé chuyén tiép hang vé
cang dich. Trudc khi chuyén sang tau tht hai, giam dinh do
hai bén chi dinh két ludn 20% ton that la do nudc mua va
nudc bién lot qua cac 16 thung nip ham hang, phan con lai 1a
do céc thiét bi thong gi6 cua tau qua gia cdi, hoat dong khong
tdt 1am cho nhiét do trong cac ham hang cao hon mirc binh
thuong. Trong tai VIAC cho rang con tau ma DM thué 1a
khong binh thuong va khong thich hop cho viéc chuyén ché 16
hang loai nay trén hanh trinh duong dai. Hon thé nita DM da
co 16i trong viéc mua bao hiém bét loi cho nguoi mua, vi vay
DM phai boi thuong cho ENG 20% t6n that néi trén, con lai
ENG phai kién hing tau dé doi phan con lai.

Cau héi 9: Quy dinh vé tinh trang phap 1y ctia ban than con tau
trong hop dong nhap khau theo diéu kién CIF hoac CFR ¢ tam quan
trong nhu thé nao?

Traloi :

Hién nay phan 16n hang nhap khiu cua Viét Nam déu
dugc nhép theo diéu kién CIF hodc CFR, theo diéu kién nay
trong Incoterms nguoi ban c6 trach nhiém phai thué tau dé
ché hang tir cang giao hang vé Viét Nam. Néu hang nhap
dugc van chuyén bang tau container thi hop dong luu cudc
cling don gian khong c6 van dé gi phai quan tdm nhiéu dén
tinh trang phap 1y (Legal Status) ctia ban than con tau vi néi
chung cac hing tau van chuyén container thuong 1a cac hing
tau 16n, hién dai, uy tin va kha nang tai chinh tét. Nguoc lai,
v6i nhitng 16 hang roi, khdi lugng 16n nhu phan boén, sat
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thép, xi mang, thirc dn chan nudi... thi cin yéu cau ngudi
ban phai quan tam thich dang t61 tinh tranh phap ly cua ban
than con tau do ho thué dé van chuyén nhing 16 hang nay.
Thong thudng, dé nang cao lgi nhuan khi ban hang theo
nhirng diéu kién trén, ngudi ban sé tim thué nhitng con tau c6
gia cude ré. Khong it truong hop ho tim thué nhiing con tau
nhiéu tudi, lai lich hoic kha ning tai chinh cua chi tau khong
may rd rang, ban than chu tau (thuong chi s& hitu mot tau)
cling nhu con tau d6 c6 thé di vudng mic toi mot sd ric rdi
tranh chdp trong qua kht. Nham lam hai long nguoi mua,
nguoi ban san sang ganh chiu chi phi bao hiém tau gia (Aged
Premium). Hau qua rat co6 kha ning xay ra 1a trong hanh
trinh vé Viét Nam doc dudng tau co thé sé& bi bat gilr do lién
quan t6i nhitng tranh chép tai chinh, no nan, tién mua nhién
liéu cua cac chuyén trude ddy, quyén sé hitu tau v.v...trudc
khi vé t6i cang d& hang. Mot khi xay ra su ¢d c6 ngudn gdc
sau xa nhu vay vdi con tau trudce khi cdp cang Viét Nam,
ngudi mua phia Viét Nam thuong yéu ciu ngudi ban phai
hoan toan chiju trach nhiém giai quyét va bdi thudng toan bd
ton that dd xay ra. Tuy nhién, theo Piéu A5 ciing nhu B5
trong Incoterms rai ro vé hu hong mit mat hang héa da
chuyén tir ngudi ban sang ngudi mua ké tir khi hang qua lan
can tau ¢ cang xép hang. Vi vay, khiéu nai nhu trén it ¢6 kha
ning va co hoi thanh cong. Trong mét s trudng hop hin
hiru, dé bao vé uy tin ciia minh ciing nhu giit quan hé 1am an
lau dai vo1 nguoi mua & Viét Nam, khong loai trir khd ning
ngudi ban s& chia sé mot phan it 6i nao d6 cac chi phi khac
phuc sy ¢d nhung chi v6i tu cach 1a mét cir chi hitu nghi,
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thong cam va thién chi chit khong phai 1a mot sy thira nhan
trach nhiém phap 1y. Néu nguoi mua quay sang khiéu nai
tryc tiép chu tau dé doi boi thuong thi van dé ciing khong
don gian chiit ndo vi theo thong 1¢ hang hai quéc té (Quy tic
Hague Visby) cling nhu B6 Luat hang hai Viét Nam, chu tau
duoc mién trach nhiém khi tau bi bat gitt. Co thé ngudi mua
Viét Nam sé théng cudc trong cac vu khiéu kién chu tau
nhung néu gip phai tinh thé chu tau chi so hitu duy nhat mot
con tau thi ban an c6 dep chang nita ciing 1 con sd khong.
Mot giai phap khéc ciing ¢ thé s& duoc nghi tdi 1a yéu cau
hang bao hiém boi thuong. Tuy viy, theo cic quy tic bao
hiém hang hoa van chuyén bang duong bién hién hanh & Viét
Nam (phan 16n dua trén co s& Quy tic ICC 1982 cua thi
truong bao hiém London Anh va gan day 1a ICC 2009) thi
nhimng trudng hop noi trén déu nam trong pham vi mién trir
bdi thudng ciia ngudi bao hiém.

Tir d6, dé bao vé quyén loi hop phap ciia minh, tot nhat
khi ky hop dong nhap khau cac 16 hang roi khdi lugng 16n
theo diéu kién CIF hay CFR, ngoai nhimng diéu kién thong
thudng vé shipping terms (tbc do, muc thuong phat dd hang,
dic diém tau va cac gidy to kém theo...), trong hop dong
mua ban phai c6 mét didu khoan quy dinh vé tinh trang phap
1y ctia con tau do ngudi ban thué van chuyén 16 hang d6 theo
ndi dung sau: “Ngudi ban bao dam rang con tau do minh
thué dé van chuyén 16 hang nay sé& khong duoc dinh liu t&i
bat ky mot rac rdi, khiéu nai, tranh chép hay kién tung nao
trong hanh trinh van chuyén 16 hang tir cang xép hang toi
cang d& hang: The sellers shall warrant that the vessel
chartered by them to carry this shipment shall be free of
any encumbrances, claims, disputes or legal actions
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whatsoever during the voyage from the loading port to
the port of discharge”. Tuy nhién, day ciling chi la mdt bién
phap phong vé xuit phat tir quyén loi cta ngudi mua, lidu
ngudi ban co chap nhan toan bd hay chi mot phan cia yéu
ciu nay tir phia ngudi mua phy thudc vao twong quan giira
hai bén trong qua trinh dam phan giao dich ky két hop dong
mua ban. C6 thé ngudi ban chi chdp nhan doan “Free of any
encumbrances” ma théi con cac “free” khac nhu “free of
claims, disputes and legal action” chwa chic ho dd ung thuén.
Vi Vay bién phap chu dong va tich cuc hon, kha thi hon la
chuyén sang mua hang theo diéu kién FOB, theo d6 ban than
nguoi mua Viét Nam c6 kha nang va diéu kién ty minh kiém
tra cac thong tin vé tinh trang phap 1y cta ban than con tau
cling nhu chu tau ma minh dy dinh thué dé van chuyén 16
hang vé Viét Nam.

Cau héi 10: Theo luat Anh, khi nao hop ddng thué tau dugc coi
la da duoc xac 1ap va rang budc cac hén ?

Tra loi:

Theo luat Vuong qudc Anh, khong c6 quy dinh bat
budc nao vé hinh thirc ctia hop dong thué tau. Vi vay, vé mat
Iy thuyet hop ddng thué tau cé thé duoc lap bang vin ban
hoic bang miéng. Tuy nhién, trong thuc tién hang hai thuong
c6 hai giai doan dé hinh thanh va xac 1ap hop dong thué tau
nhu sau:

- Giai doan thir 1: La giai doan dam phéan vé cac diéu
khoan co ban ctia hgp dong thué tau. Néu hai bén thong nhat
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dugc véi nhau, thi giai doan nay duogc két thic bﬁng mot thoa
thudn khong chinh thire (informal agreement), cac bén tong
hop va xac nhan lai cac van dé da thoa thuan (recap).

- Giai doan thir 2: La giai doan soan thao va ky két hop
dong thué tau.

Trong trudng hop vi mét 1y do nao dé ma hop dong
thué tau khong duoc ky két va xdy ra tranh chip, Toa 4n hay
Trong tai Anh thuong nghién ctru k¥ cac thu tur, dién tin trao
d6i giita cac bén & giai doan dam phéan dé xac dinh xem liéu
hop dong thué tau di duoc xéac 1ap hay chua? Thong thudng,
thoa thuin khong chinh thirc (théa thuan qua céc van ban
giao dich) van c6 gia tri rang budc cac bén, néu qua dam
phan hai bén da dat duoc su nhét tri vé cac diéu khoéan co
ban cuia hop dong thué tau.

Tuy nhién, neu trong cac van ban giao dich cac bén co
bao luu rd rang rang két qua dam phan, thuong luong “phu
thudc vao viéc ky hop dong” (subject to contract), thi trong
truong hop nay, y chi cua cac bén 1a moi théa thuan dat dugc
trong giai doan dam phéan khong c6 gia tri rang budc cac bén
cho dén khi hop dong thué tau chinh thirc duoc ky két.

Trong vu Sociedade Portuguesa v. Hvalsfslak Polaris
(1952), sau mot thoi gian dai thuong luong gitra nguoi thué &
B6 Dao Nha va chu tau Na Uy, c6 mdt lugng 16n thu tu, dién
tin duogc trao doi qua cac nha mdi giéi & London va Oslo.
Trong mot s van ban giao dich, nha moéi gidi cua chu tau
néu rd rang thuong luong phu thudc vao viée ky hop dong
(negotiating subject to contract). Cac bén da dat dugc thoa
thuan vé cac diéu khoan co ban cia hop dong thué tau,
nhung sau d6 hop dong khong duogc ky két va nguoi thué &
B6 Pao Nha tir chdi viée thué tau.
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Chu tau da khoi kién doi boi thuong ton that vi cho
rang nguoi thué da vi pham hop dong thué tau. Toa phan
rang qua cac van ban giao dich c6 thé thiy rang cac bén chu
dinh rang “thwvong luong phu thudc vao viée ky hop dong”.
Trong hoan canh nhu vy, hop dong thué tau chi duoc xac
lap khi d3 dugc hai bén chinh thirc ky két. Vi vy, thuong
nhan B6 Pao Nha khong phai boi thuong thiét hai cho chu
tau.

Mot vu tranh chip khac gifta chi tau Viét Nam va
nguoi thué tau nudc ngoai ap dung luat Anh. Pau thang 3
nam 2009, mdt chu tau Viét Nam giao dich véi nguoi thué
tau c6 try s& & My cho thué tau dé van chuyén hang hoa tir
mot cang Nam My vé Singapore va Bangkok. Qua dam
phén, hai bén da nhét tri v6i nhau vé cac dieu khoan co ban
ctia hop dong thué tau nhu: tén tau, hang hoa, cang xép va do
hang, thoi gian tau den cang xép hang, muc xép d& hang,
thuong phat, chi phi xép d& hang, cudc phi va thanh toan.
Hai bén con thoa thuan rang tranh chap sé dugc giai quyét tai
Trong tai London theo ludt Anh va cac diéu khoan khac theo
mau hop dong thué tau Gencon 1994.

Pén cudi thang 3 nim 2009, thi truong bién dong
manh, cudc phi duong bién tang rat cao. Khi nhan duoc ban
du thao hop dong thué tau do ngudi thué tau giri dén, thiy bi
hé, chi tau khong ky hop dong va dién yéu cau nguoi thué
tau phai ting cudc cho bang gia ca thi truong luc bay gio.
Nguoi thué tau di ¢d gang thuyét phuc chil tiu ring gia cudc
da thoa thuan khong thé thay doi va nén giit chit tin dé lam
in 1au dai. Tuy vay, chu tau van dién cho nguoi thué tau
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khing khing yéu cau ting cudc, néu khong sé& cho tau di cho
hang khéc.

Dau thang 4 nam 2009, ngudi thué tau gii thu cho chu
tau thong bao rang ho di thué tau khac dé van chuyén 16
hang va s€ khot kién chu tau tai Trong tai London doi boi
thuong thiét hai 240.000 USD do chu tau vi pham hop dong
thué tau da dugc xac lap qua cac van ban giao dich. Chu tau
da thué luat su Anh dé tu van vé hudng giai quyét vy tranh
chap.

Sau khi nghién ctru cac tai li€u do chu tau cung cép,
luat su thiy rang trong qua trinh giao dich, gitta chu tau va
ngudi thué tau da nhét tri v6i nhau vé cac diéu khoan co ban
ctia hop ddng thué tau, ma khong c6 bao luu gi. Vi vay, theo
luat Anh thi hop déng thué tau dugc coi la da duoc xac l1ap
va ¢d gia tri rang budc cac bén, du n6 chua dugc chinh thirc
ky két .

Dé tranh viéc ra Trong tai & London phét sinh thém chi
phi réat ton kém, theo tu van ctia luat su, chil tau da giai quyét
tranh chip v6i ngudi thué tau bang thuong luong hoa giai.
Hai bén da ky v&i nhau moét thoa thuan, theo dé chu tau cho
nguoi thué tau thué mot con tau khac cho mot chuyén hang
khac véi gia cude ré hon thi truong, da dé bu dap thiét hai
ctia ngudi thué tau. Doi lai, nguoi thué tau cam két tir bo moi
khiéu nai lién quan téi hop ddng thué tau da duoc xac lap
qua cac van ban giao dich, nhung khong dugc chu tau thuc
hién.

Qua hai vu tranh chdp néu trén, c6 thé thay rang theo
ludt Anh hop dong thué tau dugc coi la da dwgce xéac 18p va ¢6
gia tri rang budc cac bén, néu qua dam phan hai bén da dat
duogc sy nhét tri vé cac diéu khoan co ban cta hop dong thué
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tau, ma trong cac van ban giao dich khong c6 bao luu gi.
Truong hop trong cac van ban giao dich c6 bdo luu “phu
thudc vao viéc ky hop dong” (subject to contract) thi hop
dé)ng thué tau chi dugc xac 1ap khi né da dugc hai bén chinh
thire ky két.
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Phan II

NHUNG CAU HOI LIEN QUAN DEN
HOP BGNG VAN CHUYEN THEO CHUYEN

_ GAU HOI 11: WIEU THE NAO VE KHAI NIEM KHA NANG DI BIEN
CUA TAU?

Tra loi:

Theo Piéu 75 khoan 1 — B luat hang hai Viét Nam quy
dinh trude khi bat dau hanh trinh dé thuc hién hop dong van
chuyén hang hoa ngudi van chuyén phai “cé nghia vu man
can dé trudc khi bat dau chuyén tau, tau co di kha ning di
bién, c6 thuyén bo thich hop, dugc cung tng ddy du trang
thiét bi va vat pham du trit, cic ham hang, ham lanh va khu
vuc khac dung dé van chuyén va bao quan hang hoa phu hop
v6i tinh chit cua hang hod”.

Trong cac hop dong thué tau, nguoi van chuyén déu c6
nghia vu phai cung cap mot con tau c6 du kha nang di bién
dé thyuc hién chuyen di. Vay, thé nao 1a mot con tau c6 du
kha nang di bién. Day 1a mot khai niém phirc tap va c6 nhidu
quan diém giai thich khac nhau. Néu chuyén ché hang hoa
bang tau cho (Liner) thi khai niém nay duoc thé hién tai Diéu
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3 khoan 1 Quy tac Hague Visby voi noi dung nhu sau: trude
va lic bat dau chuyén di nguoi van chuyén phai co bién phap
khan truong hop 1y dé:

a. Lam cho con tau c6 du kha nang di bién;

b. Trang bi va cung cr?ip nhén luc, nhién li€u, thuc ph'fim
cho tau mot cach thich dang, day du;

c. Chuan bi t6t va thich hop cac ham, phong lanh va tat
ca nhitng b phan khac cua con tau dung vao vi¢c chira hang,
dé tiép nhéan, chuyén cho va bao quan hang héa mét cach an
toan.

Ca 3 muc nay gop lai thanh mot “diéu khoan” goi la
“diéu khoan” vé kha ning di bién cua con tau. No6i cach
khac, theo Quy tic ndy, mot con tau goi la c¢6 “kha ning di
bién” phai thoa man 3 diéu kién trén. Mot con tau c6 du “kha
nang di bién” khong phai chi don thuan “bén, chic, kin nudc
va chiu duoc song gié thong thuong du dé thich hop cho viée
hoan thanh chuyén di” ma con phai du nhién li¢u, thuy tha,
c6 du trinh d6 chuyén mén thich hop, thiét bi xép dé tiép
nhan, xép d&, van chuyén, bao quan va d& hang.

Cong udc nay ra doi cach ddy gan 80 nam lic ma céc
thé lyc cha tau dang théng tri trén thi truong hang hai thé
gidi cho nén né duoc du thao ky két tir quyén loi cua chi tau
1a cha yéu. Chinh vi vay, nhiéu diéu khoan, nhiéu thuat ngi
trong cong udc co tinh chét map mo, nudc doi, khong rd
nghia, va trong nhiéu truong hop cac chii tau thuong dya vao
d6 dé thoai thac trach nhiém. Ngay trong diéu khoan noi trén
nhiéu thuat ngit cling rat kho xac dinh ndi dung mot cach
chinh x4c nhu: “Khan truong hop 1y (due diligence). “Bién
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ché thich dang” (properly man, equip) “Thich hop” (fif
for). Cho nén, cang ngdy cang c6 nhiéu nguoi 1én tiéng doi
phai xét lai va xay dung cac quy dinh sao cho binh ding, hop
1y va rd rang hon. Chinh vi vay Quy tic Hamburg 1978 ra
doi da khic phyuc cac mau thuan trén.

Péi voi cac hop dong van chuyén khong ap dung Quy
téc n6i trén, khai niém “kha ning di bién” chi 13 mét quy udc
ngam va ngu ¥ (implied undertaking), nghia la khi ky ket
mot hop dong van chuyén chi tiu co nghia vu phai cung cip
mot con tau c6 du “kha nang di bién” nhu néi trén. Vi du,
Diéu 2 hop ddng mau Gencon 1994 quy dinh “Chu tau phai
chiu trach nhiém vé hu hong, mat mat hodc giao hang cham
tré chi trong truong hop hu hong, mat mat hodc giao hang
cham tré do thiéu man can hoic 16i 1a ca nhan phia chu tau
hodc nguoi quan 1y tau dé lam cho tau vé moi phuong dién
da kha ning di bién ciing nhu dé dam bao rang tau duoc bién
ché, trang thiét bi va cung ung thich hop day du”.

Vé mit 1y luan, ngudi ta coi “kha nang di bién la mot
diéu kién cua hop dong (condition), nghia la néu chu tau vi
pham thi nguoi thué c6 quyén huy hop dong. Tuy nhién,
trong thuc té nguoi ta coi dy chi 1a mot sy cam két dam bao
(warranty), nghia la chu tau vi pham, nguoi thué chi c6
quyén khiéu nai doi bdi thuong thiét hai, khong c6 quyén
huy hop dong.

NGi chung, mot con tau c6 di “kha nang di bién” 1a mot
con tau khi bat ddu chuyén di phai di kha nang thich hop
vuot qua duogc nhimng tai bién, song gio thong thudng trén
bién ca ma nhimg con tau khac cing c&, cing loai, ché cing
loai hang twong tu c6 thé gip phai va vuot qua duoc. Van dé
& day la trach nhiém nay theo cach hiéu cta cac cha tau — 12
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mot trach nhiém khan truong hop 1y. Trude khi bat dau hanh
trinh, mot con tau dang xép hang néu 6ng nude bi ro chay la
tau thiéu kha nang di bién. Thuyén truéng khan truong cho
chita lai dat tiéu chudn an toan quy dinh thé 13 tau lai c6 du
kha niang di bién. Trach nhiém vé cung cép tau co du kha
nang di bién 1a trach nhiém khong thé chuyén tiép, thodi thac
dugce (non-delegable). Vi du lic xép hang, 6ng nuéc bi o
chay, thuyén truong thué nguoi sira chita, néu ngudi nay sira
chita khong t6t sau d6 gay ton that cho hang hoa thi chu tau
phai chiu trach nhiém cht khong thé d6 16i cho nguoi sta
chita. Chir “thich dang, hgp 1y” ndi ¢ trén c6 nghia la véi
miurc do trung binh ma tau khac cling lam nhu vay.

Viéc bao dam tau c6 di kha ning di bién 1a nghia vu
chu tau lac bat dau chuyén di tai cang xép hang, con sau nay
trong qua trinh di bién néu phat hi¢n ra 1a tau co truc trac gi
thi phai xem xét liéu ton that xay ra co phai 16i cta thuyén
vién hay khong. Néu 16i d6 nam trong nhitng pham vi dugc
mién trach nhiém thi ho khong phai bdi thuong. Nguoc lai
néu 16i d6 ngoai nhitng pham vi mién trach thi ho phai bdi
thuong (vi du: do chat xép rdi). Piéu dang lru ¥ néu hu hong
do ndi ty va an ty 1a khiém khuyét bén trong cta con tau ma
kiém tra theo muc thong thuong khé phat hién ra thi hu hong
hang hod do ndi ty hay an ty gay ra chi tau dugc mién trach
nhiém.

Ngoai ra, can phai phan biét 16i vé kha niang di bién va
16i vé& quan 1y, diéu khién tau (management, navigation) nhat
1a trong cac truong hop tau bi mic can. Thong thudng tau bi
mac can c6 thé do nhiéu nguyén nhan khic nhau nhu do hai
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d6 qué cii nén bi lac ChIO’ng, do tranh bao, tranh tai hoa trén
bién, do so sudt cua thuyén trudng trong viéc chon vi tri tha
neo...Viéc quy két nguyén nhan khong ding s& khong budc
duoc chu tau chiu trach nhiém.

Trong thyc tién ngudi ta thiy rang khi x4y ra hu hong
ton that hang hod néu dung la do tau khong du kha nang di
bién thi nguoi khi€u nai phai ching minh hai van dé:

1. Tau khong dii kha ning di bién trude va lic bat dau
hanh trinh;

2. Khong d kha ning di bién 1a nguyén nhan giy ra
ton that.

Gan day, khong it chuyén gia hang hai thé giéi cho
rang mot khi B luat quan 1y an toan qudc té (ISM code) ¢6
hiéu lyc day du thi khai niém kha niang di bién cia tau chic
chén s& khong con nhu ching ta van hiéu xua nay. Theo tinh
than Piéu IV, khoan 2, muc a Quy tic Hague Visby, néu mot
tai nan ddm va xay ra do 16i diéu khién tau cua sy quan di ca
gy ra thi chu tau s& duoc mién trach. Ciing twong ty, néu
chay xay ra trén tau khong do 151 thuyén vién thi chu hang it
c6 kha niang doi duoc chu tau boi thuong. Dé duge huong
cac mién trir ndy, tit nhién chil tau phai ching minh rang
trude va lac bat dau hanh trinh minh da hanh dong man can
thich dang nhu phap luét quy dinh (Piéu I1I, khoan 1, Quy
tac Hague Rules va Piéu 75 khoan 1, B luat Hang ha1 Viét
Nam).

Nguoc lai, mot khi Bo luat ISM (International Safety
Management) c6 hiéu lyc thi tinh hinh s& thay dbi: khi c6 tai
nan sy c6 xdy ra, chu hang s€ tim moi cach dé xem chu tau
c6 1am dung yéu cau ma Bo luat dé ra hay khong, da c6 quy
trinh, quy pham gi xung quanh viéc xay ra, ché do trach
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nhiém giua nhing nguoi trén tau va trén bo' duoc xac dinh ra
sao. RO rang B0 luét s€ giam bot pham vi cua ché dinh mién
trir 161 vé quan 1y va diéu khién tau cua thuyén vién bang
cach quy dinh la liéu chu tau da quy dinh nhiing bién phap gi
trong quy pham ctia minh dé giam t&i muc toi thiéu cac su cd
tuong tu noi trén. Ngudi ta s& hoi 1a chu tau da c6 thiéu sot gi
trong viéc thuc hién cac yéu cau cua B luat ISM va thiéu
sot d6 ¢o phai 1a nguyén nhan co ban dan téi so sudt cla
thuyén vién gy ra tai nan sy cd. Néu cau tra 1oi 1a khang
dinh thi chiac chian chu tau kho long duoc mién trach nhu
trudc day, vi thiéu sot nay cho thdy quy trinh quy pham khai
thac tau dudi goc dd Bo luat ISM ¢6 sai sot va tau khong du
kha ning di bién. Piéu nay co6 nghia la dudi anh sang cua By
luat ISM, bét ky su chénh mang nao cia chu tau trong quy
trinh quan ly khai thac diéu dong tau cing s¢ la bang chimng
khiém khuyét vé kha nang di bién cua tau.

Cau héi 12: Co duoc dua "Thong bhao san sang" (Notice of
Readiness) trudc thoi gian tau dén cang (laycan) khang?

Vi du: Tau dén cang Bangkok ngay 4/5/2004 dé thuc
hién hop dong véan chuyén theo chuyen (voyage charter
party) chd 10.000 tan thép. Theo hop dong, thoi gian tau phai
c6 mat tai cang (laycan) la 9 - 16/5/2004 va thoi han xép
hang bat dau tinh tir 07.00 gid sang ngay lam viéc tiép theo
sau khi dua Thong bdo sian sang (TBSS) (Laytime to
commence next working day at 07.00 hours after Notice of
Readiness is tendered). Tau dwa TBSS luc 10.20 gid sang
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ngay 4/5/2004 sau khi da sin sang vé moi mit. Nhu vay, cha
tau/nguoi van chuyén cho rang thoi han xép hang bat dau
tinh tir 07.00 gio sang ngay 10/5/2004 nhung nguoi thué véan
chuyén khong dong y. Ho cho ring tau khong duoc dua
TBSS trudc ngay 9/5/2004 vi laycan la 9-16/5/2004, va vi
ngay 9/5/2004 1a ngay Chu nhat nén TBSS chi dugc coi nhu
dua vao ngay 10/5/2004. Do d6, thoi han xép hang bat dau
tinh tr 07.00 gio sang ngdy lam viéc tiép theo, tirc 1a ngay
11/5/2004. Hop ddéng van chuyén theo chuyén khong qui
dinh vé viéc c6 duoc dua TBSS trude laycan hay khong.

Quan diém ciia chii tau/ngwoi vin chuyén hay
nguoi thué vian chuyén la dung?

Tra loi:

Theo tap quan phd bién hién nay, néu hop dong van
chuyén theo chuyén khéng c6 qui dinh khac thi cha
tau/ngudi van chuyén/tau c¢6 quyén duwa TBSS trude laycan
va thoi han xép hang bat dau tinh theo thoa thuan néu trong
hop dong. Trong vu viée ndy, thoi diém bat dau tinh thoi han
xép hang di duoc xac dinh rd. D6 13 tir 07.00 gid sang ngay
1am viéc tiép theo sau khi dua TBSS. Ngay 9/5/2004 13 ngay
Chu nhat - khong phai ngay 1am viéc - nén khong thé bat dau
thoi han xép hang nhu di thoa thun trong hop dong. Do do,
thoi diém bat dau tinh thoi xép hang phai lii lai thém mot
ngay, tuc la tinh tr 07.00 gid sang ngay 10/5/2004. Nhu vay,
quan diém ciia chii tau/ngwoi vian chuyén la ding.

Dé tranh gap phai truong hop tuwong ty nhu trén, can
qui dinh rd vé thoi gian dua TBSS va trude khi ky hop dong
nén kiém tra xem nhiing ngay laycan du tinh c6 ngay ndo roi
vao Chu nhat hay ngay nghi khong dé diéu chinh cho phu
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hop. BIMCO - mét t6 chic hang hai qudc té ndi tiéng - da
xuat ban tr ndm 1913 va nhiéu lan in lai (c6 sta doi, bd
sung) mot cudn sach chuyén vé nhiing ngay nghi cia cac
nuéc c6 cang bién hoat dong hang hai thuong mai, d6 la
cudn "Lich ngay nghi" (Holiday Calendar), rat thuén tién cho
vi€e tra ctru, xem x¢ét trude khi ky hop dong. Ngoai thong tin
vé ngay nghi, cudn sach con cho biét gio lam viéc, sO ca lam
viéc, thoi gian nghi gitta ca 1am viéc... ciia mot s6 cang bién
chinh & mdi nuée.

Cau hoi 13: "Thong bao san sang" - chi can "dua" hay phai
duoc "chap nhan"?

Vi du: Sau khi tau xép xong hang tai cang Pusan (Han
quéc) ngay 23/7/2005, trén duong hanh trinh vé cang Sai
Gon dé tra hang (do hang) nguoi thué van chuyén theo hop
dong van chuyen theo chuyen mau Gencon nhian dugc
"Thong bao sin sang" (TBSS) dé ngay 24/7/2005, trong d6
c6 doan: “... tau du kién dén cang Sai Gon lic 18 gio 30
phut ngay 30/7/2005 va san sang vé moi mit dé d& hang luc
06 gio sang ngay 31/7/2005...”.

~ Nguoi thué van chuyén cho rang TBSS phai duoc ho
"chap nhan" madi c6 gia tri phap ly chir khong thé chi dua
“don phuong” nhu vay.

Dé nghi gidi thich vé vin dé dwa TBSS.

Tra loi:
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Trudce hét can 1am 3 tac dung ctia TBSS. Dé tau co thé
xép d& hang, tirc 1a bét dau tinh thoi han 1am hang (laytime)
theo hop dong van chuyén theo chuyén (voyage charter
party) c6 qui dinh vé thoi han lam hang, tau phai 1a "tau da
dén" (arrived ship). Ba diéu kién dé tau trd thanh "tau da
dén" 1a: 1. Tau phai dén noi da thoa thuan trong hop dong, 2
Tau phai sin sang vé moi mit dé xép d& hang, va 3. TBSS
phai duoc dua cho nguoi giao hang, ngudi thué van chuyén,
nguoi nhan hang hay dai 1y cua nhitng nguoi nay (tuy theo
thoa thuan trong hop dong hoic theo tdp quan). Noi da thoa
thuan n6i ¢ diéu kién 1. c6 thé 1a mot cau cang trong truong
hop "thué van chuyén dén ciu cang" (berth charter), hodc 1a;
“cang, khu vuc cang" néu "thué van chuyén dén cang" (port
charter). Sy hop 1y cua ba diéu kién nay 1a & chd tau c6 dén
noi da thoa thuén hogc theo tap quan moi thyc hién duoc hop
ddng, c6 san sang vé moi mit méi xép d& duogc hang va c6
dua “TBSS” thi bén c6 lién quan méi biét dé chuan bi giao
hang cho tau hodc nhan hang tur tau.

Phap luat hang hai va tap quan cua nhiéu nudc déu qui
dinh gan nhu nhau vé chuc ning ciia TBSS do tinh chit qudc
té ctia hoat dong hang hai.

Vé TBSS, theo diéu 104 Bo luat hang hai Viét Nam: "1.
Nguoi van chuyén c6 nghia vu thong bio bang vin ban cho
nguodi thué van chuyén vé viéc tau bién di dén cang nhan
hang va sin sang dé nhan hang (sau diy goi 1a Thong béo sian
sang). 2. Ngay, gio c¢6 hiéu luc ciia Thong bao san sang do
céc bén thoa thuan trong hop dong, truong hop khong cé
thoa thuan thi dugc xac dinh theo tdp quan dia phuong. 3.
Ngudi van chuyén phai boi thuong thiét hai phét sinh do noi
dung ctia Thong bao san sang khong dung véi su that & thoi
diém nguoi thué van chuyén nhan duge vin ban nay".
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Theo hop dong ma nguoi thué van chuyén ky (mau
Gencon stra d6i nim 1922, 1976 va 1994), ngay gio c¢6 hiéu
luc ctia TBSS duge thé hién: "Thoi han Xép va do hang s€
bét dau tinh lac 13.00h néu TBSS duoc dua trude hodc ding
vao 12.00h, va bit dau tinh lac 06.00h ngay lam viéc hom
sau néu TBSS duoc dua sau 12.00h... Néu cau cang xép/dd
hang khong c6 sin (available) khi tau dén cang, khu vuc
cang (at or off the port), tau c6 quyén dua TBSS trong gid
lam viéc du tau di hoan thanh tha tuc kiém dich va thu tuc
hai quan hay chua".

Nhu vay, viéc dua sém hay nhan sém TBSS khong anh
hudng gi dén viéc tinh toan thoi han 1am hang. Nguoi thué
van chuyén c6 thé yén tdm nhan va "manh dan" ghi r ngay,
gid nhin vao ban TBSS. Viéc chu tau/ngudi van chuyén dua
TBSS sém v6i y dinh budc ngudi thué van chuyén phai lam
hang sém ciing khong c6 tac dung gi hon 1a dwa khi tau dén
noi di thoa thuan (khu vuc cang, cang hoic cau cang).

Néu c6 thoa thuan réng TBSS chi can duge “dua”, diéu
d6 ciing khong ¢ nghia 13 cha tau/nguoi van chuyén co thé
tinh ngay thoi han lam hang theo TBSS khi tau chua phai 1a
"tau da dén", va ngay ca khi theo hop dong, TBSS phai dugc

"chip nhan", ngudi thué van chuyén cing khong thé tim cach
tri hoan, nham kéo dai thoi gian chdp nhan néu tau da dap
ung du diéu kién cia mot "tau da dén". Pay chinh 13 1& cong
bang.

Trong truong hop noi trén, gia sir tau dén cang ding
nhu du bao (t6i thir bay, ngay 30/7/2005). Vi ngay hom sau
la chu nhat nén TBSS s€ coi nhu dugc dua vao sang thir hai,
ngay 1/8/2005 va thoi han 1am hang bat dau tinh tir 13.00h
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cing ngay (1/8/2005). Nhu vay, du ngudi thué van chuyén
c6 nhan TBSS ngay 24/7/2005, thoi han lam hang cting chi
bat dau tinh tir 13.00h ngay 1/8/2005.

C6 mot s6 vu viée v& TBSS (¢ nudc ngoai) ma nguoi
thué van chuyén di "bat gio" chi tau/nguol van chuyen khi
ho dua TBSS sém bang cach yéu cau ngudi van chuyén phai
lam mdt ban TBSS mdi sau khi tau da lam hang; hoac cu
nhan ban TBSS dua sém rdi sau d6 tuyén bd ban d6 1a "vo
gia tri" (invalid). Néu dua tranh chip ra tod an hay trong tai
thi chu tau/ngudi van chuyén khong phai 1a kho... thua vi
hanh vi chua dung luat cia minh.

Cau héi 14: Thé nao Ia “gid 1am viéc” dé dua “Thong bao san
sang”?

Vi du: Hop dong van chuyén theo chuyén quy dinh:
“... thoi han xép hang va d& hang s& bat dau tinh lic 13 gio
néu Thong bao sin sang (TBSS) dugc dua trude 12 gid trua
hodc vao dung 12 gi¢ trua, va tinh tr 6 gio sdng ngay lam
viéc tiép theo néu TBSS duoc dua vao gio 1am viée, sau 12
gio trua...” (... Laytime for loading and discharging shall
commence at 13.00 hours, if notice of readiness is given up
to and including 12.00 hours, and at 06.00 hours next
working day if notice given during Office Hours after 12.00
hours...). TBSS dugc dua vao ngay 1am viéc, cudi gio chiéu
cung ngay (luc 16 gio 45 phut) nhung bén nhan TBSS khong
nhan véi 1y do TBSS dua ngoai gio 1am viéc cua cong ty
(cong ty hét gio lam viée lac 17 gio 30 phut). Bé nghi cho
biét thé nao 1a “gid lam viéc” va tra 16i cia nguoi nhan
TBSS nhu vady c6 dung khong?
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Tra loi:

Nhirng “truc tric” nho nho nhu vay lién quan dén thoi
gian dua TBSS dé x4c dinh thoi diém bat du tinh thoi han
1am hang khong phai 1a it gip. Trén thyc té, & mot cang nao
d6, néu c6 ai hoi gio lam viée (office hours) & ddy 1a tir may
gid dén may gio thi cling khong dé tra 10i. Theo tir dién
“Oxford Advanced Learner’s Dictionary” thi “gi¢ lam viéc 1a
khoang thoi gian ma cong viéec duoc tién hanh déu din,
thudong xuyén va gio lam viéc ciia mdi cong ty co thé khac
nhau” (office hours: the hours during which business is
regularly conducted: office hours vary from company to
company).

Tai cang bién, mdi van phong, bd phan (xép dd, cang
vu, hoa tiéu...), co quan (hai quan, cong an, y té...), to chic,
xi nghiép, cong ty... c6 lién quan dén hoat dong hang hai
(du6i day goi chung 1a “don vi”) co gio bt dau va két thuc
cong viéc thuong khac nhau vi yéu cau ddi voi cong viéc
khong giong nhau. Vi dy, cac dai 1y tau bién thuong mé cta
som hon va dong cira mudn hon gio lam viéc thong thuong
dé phuc vu khach hang theo yéu cau cta cac bén co lién quan
(tau bién, cong ty xép dd, kiém dém hang...). Trong khoang
thoi gian khong giong nhau do, lun c6 nhirng khoang thoi
gian ma tat ca cac don vi nay déu mé cira (cac don vi thuong
lién h¢ voi nhau vao khodng thoi gian nay). Ngay trong cung
mot nudc, gid 1am viée cua cac cang cling khong giéng nhau,
tly theo vi tri dja 1y ctia cang, loai hang hoa xép da...

Thuodng thiy cé hai loai “gio 1am viéc”. D6 1a gid lam
viéc cua cac van phong cong ty, cong sé& nhu co quan hai
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quan, thué vu, coéng an... goi la “office hours” va gio 1am
viéc cta cac co so dich vu, san xuét nhu xép do tai cang,
dong goi hang trong kho... hodc ¢ lién quan dén dich vy,
san xudt nhu cac don vi giam sat hai quan, giam dinh vién
dang kiém, bao hiém, kiém tra chat luong hang héa... goi la
“working hours”. Hai loai “gio lam viéc” nay (“office hours”
va “working hours”) c6 khi trung nhau nhung thuong la
khong tring nhau. Ngay trong ciing mot cong ty ciing cb thé
co hai loai gio nay. Vi du nhu, cong ty lam dich vu van tai
bién va giao nhan hang hoa, c6 d6i tau bién va kho hang dé
tiép nhan va giao hang 1¢ cho nguoi nhan hang thi b phan
khai thac tau va cong ty (phong dbi ngoai, hanh chinh, t6
chtrc...) c6 “gio lam viéc” khac vdi by phan lam tai kho dé
tiép nhan hang tir sin bay, cang bién, va chuan bi hang dé
giao cho tau bién chay chuyén tuyén theo thoi gian da dinh,
c¢6 nhiéu khi phai 1am theo ca dén tan khuya. Cac van phong
cong ty, cong s¢ thuong dong cura sém hon so véi gido lam
viéc cua cac don vi lam dich vu, san xuit. Tuy vdy, bo phin
thudc vin phong cong ty nhung tréng coi, giam sat viéc xép
dd hang thi cling thuong cé gio lam viéc trung vl gio lam
viéc ciia cong nhan xép do hang.

Nhw viy, gio' lam viéc (office hours) diing dé dwa
TBSS 6 mét cing nao do, theo tip qudn, dwoc hiéu la gio
ma phin lon cdic don vi lién quan dén hang hdi lam vigc.
Nhitng don vi (thudc nhom “thiéu s6”) c6 gio 1am viéc khac
v6i gid 1am viée cua nhom “da s6” s& phai chdp nhan (tuy
chua that la “tam phuc khau phuc”) gio lam viéc cua cac don
vi thudc sd dong theo ‘nguyén tac binh dan” (da sb thing
thiéu s6). Nhu trinh bay & phan trén, ngay trong ndi by don
vi, gi0 lam viéc ctiia cac bd phan ciling cé thé khac nhau va
thuong 1a thay phién nhau lam viéc v6i nhitng cong viée cu



o8 VIAC

100 CAU HOI VE HOP DONG VAN CHUYEN HANG HOA BANG DUONG BIEN

thé khi can thiét. Vi vay, “office hours” cing khong nhat
thiét phai 1a gio lam viéc ctua da sé nguoi trong don vi.
“Office hours” duoc hiéu la ké ca gi0 lam vi¢c cia mot nhom
nguoi dugc phan cong truc cong viée cua don vi. Vi du: Gio
lam viéc cua da sd cac don vi ¢6 lién quan dén dich vu hang
hai & mot cang nao d6 1a tir 8 gio dén 17 gio, trong khi mot
s6 don vi lai co gio 1am viéc tir 7 gio 30 phut dén 16 gio 30
phut, thi nhimg don vi “thiéu s6” ndy phai “theo” cac don vi
“da s6” kia vé gid 1am viéc dé dua TBSS. Do do, TBSS dua
cho don vi thuéc nhom “thiéu s6” vao liic 16 gid 45 phut van
duogc coi 1a dua vao “gio 1am viéc” vai 1y do 1a da sé cac don
vi 1am viéc dén 17 gio (néu hop dong khong c6 quy dinh
Khac). Tra loi ciia ngwoi nhidn TBSS nhw vy la sai.

Cau héi 15: Thé nao 12 tau “san sang vé moi mat»?

Vi du: Theo hop dong van chuyén theo chuyén (voyage
C/P), thot han lam hang (laytime) bat dau tinh tir 06.00 gio
ngay lam viéc tiép theo néu “Thong béo sin sang” (TBSS)
dugc dua trong gio lam viée tir 09.00 gio dén 17.00 gio va
tau san sang vé moi mat (ready in every respect) dé lam
hang, thoi gian chd cdu cang tinh nhu thoi gian 1am hang.
Tau dén cang, TBSS dugc dua hop 1€, nhung tau phai cho
cau cang vi khong co cau trong. Sau khi vao cau, tau mAat mot
thoi gian dé mo nap ham hang, dung can cau... Ngudi thué
van chuyén cho rang TBSS chi dugc dua sau kh1 nhiing cong
viéc nay (mé nap ham hang...) d3 xong vi nhu viy tau méi
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“san sang v€ moi mat”. Pé nghi cho biét thé nao la “sdn
sang vé moi mat”?

Tra loi:

Mot trong nhitng tiéu chuin dé xac dinh sy “sin sang
vé moi mat” cua tau bién theo hop dong van chuyén theo
chuyén 1 dya trén co so vi tri dia 1y cia tau bién khi dén
cang. Hiéu mot cach don gian 13 c6 sy khac nhau co ban vé
van dé nay trong truong hop tau phai chd cau cang (tau nam
& khu vuce neo ddu) va tau khong phai cho ciu cang (tdu vao
thang cau). Cu thé nhu sau:

Truwong hop thir nhit 13 tiu dén cang va phai cho
ciu & khu vuc neo dau. Su “sin sang” cua tau trén thuc té
(physically) phu thudc rat nhiéu vao tinh hinh cy thé cua
cang lac d6 (vi du nhu, vi chua ¢ cau nén tau chua can lam
thi tuc nhap canh, chua can chuan bi hAm hang phu hop...).
Tuy vay, trong moi truong hop, tau phai hoan thanh moi thu
tuc dé tré thanh tau “san sang vé moi mat” trudc khi hét thoi
han cham dit hgp dong. C6 nghia 13 him tau phai sach s& dé
tiép nhan hang hoa (trong truong hop xép hang), nude dan
tau (ballast) phai dugc diéu chinh & muc hop 1y. Thong
thuong, dé tranh thi thoi gian khi tau chd cau, thuyén truong
thuong cho lam nhitng cong viée chun bi thudc trach nhiém
clia chu tau/ngudi van chuyén ma c6 thé 1am truéc nhu vé
sinh ham hang, dung sin can cau (néu khong anh huéng dén
an toan cua tau khi di chuyén vao céu), chuan bi dén chiéu
sang... Tuy vdy, néu hop ddng khéng co thoa thuin khac
hogc khong phai la nhiing nghia vu duwong nhién ma tau phai
lam (nhu chuan bj cu thang 1én xuéng him hang an toan...)
thi tau khong budc phai thyc hién nhiing cong viéc thuong
duoc lam sau khi tdu cdp cdu cang va ngay trudc khi xép
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hang nhu sap dat vat liéu chén 16t hang hod trong ham hang,
kiém tra dung cu lao dong nhur day cap dé cau hang, xe nang
hang... Khi nam & khu neo dau, tau khong can duong can
cAu, m& nip ham hang ciing nhu ldp dit hay van hanh céc
thiét bi khac ciia ham hang nhung tau phai c6 di kha nang di
bién trong thoi gian neo déu ciing nhu trong qua trinh di
chuyen vao cau cang. Cac thiét bi lam hang cia tau nhu can
cau, may toi, day céap... phai ¢ trong tinh trang hoat dong
binh thuong, tirc la co thé lam viéc duoc ngay khi co yéu
cau. Néu theo hop dong, thoi han lam hang bat dau tinh ngay
khi tau dén khu vuc cang, du tau da vao cang/vao ciu cang
hay chua (whether in port/berth or not) ma thuc té lai khong
¢ cau trong (available berth) thi tau mo nap ham hang dé
lam gi (hay la dé “khoe hang” roi hing nuoc mua, swong hay
tuyét roi cho “mat mé”). RO rang la nap ham hang chi can
dugc mo khi tau da vao ciu cang hay dé co hang san sang dé
xép 1én tau hodc nguoi nhan hang sin sang tiép nhan hang
(khi d& hang). Do do, ¢ truong hop nay khong xdy ra gian
doan trong viéc tinh thoi han 1am hang (trir khi hop dong ¢
thoa thuan khac) va tau duoc coi 1a “sdn sang vé moi mit”
ngay ca khi khong can md nip hAm hang hay givong cin ciu
o khu vuc neo dau vi day la viéc lam vo nghia; c6 khi con
gy “tc ché” cho tau vi givong can cau 1én ma khong lam gi
c4 thi givong dé lam gi.

Truong hop thir hai l1a khi tau dén cang, cau céng,
hang hoa da san sang va tau di thang vao cau. O day, su “sn
sang vé moi mat” cua tau luén ¢ muc d§ cao hon nhiéu 50
v6i khi tau nam & khu vuc neo dau (chd cau); vi du nhu nip
ham hang phai luén & vi tri ¢6 thé md dugc ngay khi bit dau
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xép hodc do hang, can ciu va cac thiét bi lién quan phai ¢ tu
thé sin sang hoat dong ngay, vat liéu chén lot dugc sap dat
thich hop, dén thip sang duoc... thip sang néu 1am hang vao
ban dém. Ngudi thué van chuyén hay ngudi giao hang co thé
lam mot vai cong viéc noi trén (srflp dat vat li€u chen 16t, thu
xép cong nhan l4i can cau...) néu c6 thoa thuan trong hop
dong hodc theo qui dinh cta cang. Nhu vy, sau khi tau cap
ciu cang, nip him hang phai duoc mé, cin ciu phai duoc
givong 18n... dé ¢ thé 1am hang ngay thi tdu méi dugc coi 1a
“sin sang vé moi mat” dé c6 thé trao TBSS.

C6 thé hiéu don gian 1a tau khong thé dugc coi 1a “sin
sang vé moi mat” khi tau dén cang, cu cang co san, tau chay
thang vao ciu va & trén bd, moi cong vige chuan bj dé xép/dd
hang da xong (viéc lam hang c6 thé bat dau ngay sau khi tau
cap cau ‘cang) nhung nap ham hang van dong, can cau chua &
tu thé sin sang xép/dd hang, cong nhan xép d& chua thé vao
ham hang dé “tac nghiép”.

Xin néu nguyén van 16i mot tham phan trong mot vu
tranh chap dién hinh vé van dé néi trén giira cong ty Maclean
& Co. va cong ty Volkart Brothers... dé ban doc tham khao:
“A ship is ready to load, in the sense that shipowers can give
proper notice of readiness for the purpose of laytime clause,
when she is available to the charterers, so far as they can use
her at that time. She must be available in the legal sense, in
that no laws or regulations stand in the way of access by the
charterers, and in the physical sense, in that access to the
ship and her holds is possible”.

(Tau duogc coi 1a san sang xép hang véi y nghia la chu
tau c6 thé dwa mot thong bao san sang hop 1¢ dé bat dau tinh
thoi han 1am hang khi nguoi thué van chuyén co thé sir dung
tau duogc ngay vao lac d6. Tau phai sin sang vé mit phap 1y,
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tuc 1a khong c6 luét 1€ hay qui dinh nao ngan can nguoi thué
van chuyén sir dung tau, va san sang trén thyc té, nghia 1a
ngudi thué van chuyén cé thé di 1én tau va di vao him hang).

Cau héi 16: Thoi han 1am hang (laytime) bat dau tinh khi nao?

Vi du: Tau dén cang lac 14 gio 15 phdt, ngay
18/4/2007 (thtr Tu) va dua “Thong bao san sang” (TBSS) luc
15 gi¢ 30 phut cung ngay. Hop doéng van chuyen theo
chuyén (voyage charter party) qui dinh thoi diém tau dén
cang (laycan) trong khoang 21 - 28/4/2007, thoi han lam
hang bat dau tinh tir 13 gio néu TBSS dua trudc budi trua, va
tinh tir 8 gid sang ngay lam viéc hom sau néu TBSS dua sau
12 gio trua, trong gio lam viée. Chua tau/ngudi van chuyén
cho rang thoi gian 1am hang bat dau tinh tir 0 gio ngay
21/4/2007 nhung nguoi thué van chuyén cho rang phai tinh
tir 13 gio ngay 21/4/2007. Bé nghi cho biét ai diing?.

Tra loi:

Trén thuc té, khong it ngudi thué van chuyén c6 nham
1an giita viéc dwa TBSS va thoi diém bit dau tinh thoi han
lam hang. Vi vay, ho hoac 1a khong nhan TBSS trudc thoi
diém tau dén cang (laydays cancelling - thuong viét tat la
laycan) hoac 1a c6 nhan nhung coi nhu vi¢c dua TBSS vao
ngay dau tién cta laycan. Trong sy viéc ndy, laycan 1a 21 —
28/4/2007 va ngudi thué cho rang TBSS khong duoc dua
truéc ngdy 21/4 hodc néu ho nhan trudc ngay 21/4 thi coi
nhu TBSS dugc dua vao sang ngay 21/4.
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Viéc dua mot TBSS hop 16 (valid NOR) 1a dé bat dau
tinh thot han lam hang. Mac du trén thuc té, tau da sin trude
ngay dau tién cua laycan nhung khong phai 13 thoi han 1am
hang dugc bit dau tinh trude ngay dau tién d6 va cling khong
phai 14 nguoi thué van chuyén khong duogc hudng thoi gian
théng bao (notice time).

NOR dua trudc ngdy dau tién cua laycan s& 1am cho
thoi gian thong bao (notice time) bat dau tinh (trigger
running of the agreed notice time). Nhu vdy, thoi gian thong
béo ciing bat dau tinh trong giai doan trudc ngay dau tién cia
layday. Thoi gian thong bao cir tiép tuc “tréi” cho dén khi
hét thdi han nhu da thoa thuan. Trong vu viéc nay, diéu do6
c6 nghia 1a NOR dua ngay 18/4 da lam cho thoi gian thong
bao bat dau “chay” va da hét vao luc 8 gio sang ngiy
19/4/2007.

Thot han lam hang c6 dugce bat ddu tinh trude mot thoi
diém da dinh nao d6 hay khong phu thudc vao qui dinh cia
hop dong. Theo nhitng dit liéu & phan cau hoi, khong cé thoa
thuan nao vé viéc khong dugc bat dau tinh thoi han lam hang
trude thoi diém 8 gio hay 13 gid ngay 21/4. Hon nita, ngudi
thué van chuyén da “duoc hudng” day du thoi gian thong
bao ma ho c¢6 quyén dugc hudng, va don gian 1a thoi gian
thong bao nay di “dung hét” trudc ngay dau tién cua laycan.
Trén thyc té, nguoi thué van chuyén da c6 thoi gian thong
bao “nhiéu hon ca sy mong doi”. Vi vy, khong c6 1y do gi
dé nguoi thué van chuyén dugc hudng thém thoi gian d6 vao
ngay dau tién cua laycan. Két qua 13, vi hop dong khong co
thoa thuan vé viéc thoi han lam hang khong duoc bit dau
trudc 8 gio hay trude 13 gid vao ngay dau tién cia laycan
nén thoi han 1am hang bat dau tinh vao thoi diém chuyén
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g1ao gitra ngay 20 va 21/4/2007, tiac 1a 0 g1d hay 0 gid 1 phut
ngay 21/4/2007.

Néu khéng mudn TBSS dua trudc laycan, hop dong
van chuyén theo chuyén khéng nhit thiét phai ghi 13 NOR
khong duoc dua trude ngdy ndy ma chi can néu NOR duoc
dua trong laycan 13 di dé co thé tranh tranh chap vé viéc néu
trén.

Két luan: Chu tau/nguoi vdn chuyén ding. Nguoi thué
van chuyén nén nhé tom tat may ¥ sau: Tau c6 thé dua TBSS
bat ctr lic nao trudc ngay dau tién cia laycan; ngudi thué
van chuyén van dugc hudng day du thoi gian thong bao
(notice time) va thoi gian nay co thé két thic trude ngay dau
tién ciia laycan; thoi han 1am hang bat dau tinh vao luc 0 gid
clia ngdy dau tién cua laycan néu hop dong khong cé thoa
thuan khac (vi du nhu, khong dugc tinh trude 8 gio hay 13
gio).

Xin néu sau day phan quyét trong mot vy tranh chap da
dugc dang trong “Thong bao phap Luat Hang hai ctia hang
Lloyds (Lloyd’s Maritime Law Newsletter) s6 103 ngay
13/10/1983 dé ban doc tham khao: “It was often thought that
a notice of readiness could not be given before the
commencement of laydays under a charter, but that was
incorrect unless there was an express provision to that effect.
In the absence of such a provision, a valid notice might be
given at any time, but the laytime itself could not commence
before the date given in the charter. ” (Nguoi ta thuong cho
rang, theo hop doéng van chuyen theo chuyen khong thé dua
TBSS trudc ngay bat dau thoi han tau dén cang (laydays)
nhung diéu d6 khong diang trir khi ¢ thoa thuan khac (tic 1a
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c6 thé dua TBSS). Néu khéng c6 thoa thuin nhu vay, mot
TBSS hop 1& c6 thé duoc dua vao bat ky lac ndo nhung thoi
han lam hang khong thé bat dau tinh trudc ngdy néu trong
hop dong”.

Cau hoi 17: Ngudi thué van chuyén co budc phai tuyén bo
cham dit hop dong khi tau khong dén céng dang thoi han hay
khong?

Vi du: Chi tau/ngudi van chuyén va nguoi thué van
chuyén ky hop dong van chuyén theo chuyén ché hang tir
Surabaya vé Hai Phong. Tau bi cham tré do d& hang cham tai
Lhokseumawe nén khong thé dén Surabaya dung thoi han
theo quy dinh cua hop dong. Chil tiu/ngudi van chuyén da
lién tuc thong bédo tinh hinh hoat dong cua tau tai
Lhokseumawe cho ngudi thué van chuyén. Qua d6 ho ciing
biét duoc 1a tau s& dén muon. Tuy vy, nguoi thué van
chuyén khong to & y dinh co tiép tuc duy tri hay cham dut
hop ddng da ky két.

Sau khi d& hang xong tai Lhokseumawe, tau s& phai
chay rong (khong ché hang) mot quang duong kha dai dé
den cang x€p hang (Surabaya). Chu tau/nguoi van chuyén
mudn biét ¥ dinh cta nguoi thué van chuyén trude khi cho
tau roi cang Lhokseumawe dé tranh thiét hai trong truong
hop tau trén duong dén hoic sau khi dén cang Surabaya,
ngudi thué van chuyén tuyén bd chim dit hop dong.

Chil tau/nguwedi van chuyén cé quyén yéu cau nguwoi thué
van chuyén cho biét ro ¥y dinh cua ho (chcfp nhén viéc dén
mudn hay cham dirt hop dong), hay néi cach khdc la nguoi
thué van chuyén co bi bupc phai cho chu tau/nguoi vin
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chuyén biét trie6e ¥ dinh cia ho la ¢6 thue hién quyén cham
dut hop dong hay khong?

Tra loi:

Quan diém cua nhiéu toa 4n, trong tai tir trude dén nay
déu cho rang néu khong c6 quy dinh trong hop dong vé viée
nguoi thué van chuyén phai cho biét truéc y dinh c6 thuc
hién hop ddong hay khong trong truong hop tau co the dén
mudn so v4i thoi gian yéu cau phai c6 mit tai cang xép hang
(Surabaya) thi nguoi thué van chuyén khéng budc phai cho
biét y dinh ctia minh trudc khi tau dén cang xép hang. Dudi
day 1a phan quyét ciia mot toa an cach ddy gan 100 nim
nhung dén nay van duge nhiéu toa 4n, trong tai cong nhan va
ap dung trong xét xtr.

"Nguoi thué van chuyen khong thé bi bat budc phai dap
tng doi hoi cua chu tau vé viéc thyc hién quyén lira chon co
cham dut hop dong hay khong truéc khi tau dén cang xep
hang (trur khi hop dong c6 quy dinh khac), ngay ca khi co the
khang dinh chac chin 1a tau khong thé dén dugc cang xép
hang truéc ngay cham dut hop dong (cancelling date).

Mic du tau khong thé dén dugc cang xép cham nhat 13
vao ngay cham dut hop dong nhung tau van bugc phai khoi
hanh nhim huéng cang x¢p hang, trrr khi tau gap nhimng
hiém hoa da dwoc mién trir d& ¢ 1y do chinh dang khong
thuc hién hop dong.

“Nguoi thué van chuyén c6 quyén thuwc hién quyén lya
chon ¢6 cham ditt hop dong hay khéng vao bat ky thoi diém
nao trong khodng thoi gian tir ngay cham diet hop dong néu
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trong hop dong cho dén ngay tau da dén cang xep ngay ma
quyén_cua chu tau yéu cau nguoi thué van chuyén xép hang
bdt dau phat sinh".

f?é tranh hogc giam bot thiét hai, nén quy dinh trong
hop dong vé viéc cham dat hop dong trong truong hop tau
khong thé dén dugc cang xép hang ding thoi han.

Cau hdi 18: Bién ban lam hang (Statement of facts — SOF)
khong cé chil ky ciia nguoi giao hang (shipper) ¢o gia tri phap Iy
khong?

Vi du: Céc bén ky Hop dong van chuyén theo chuyén
(voyage charter party), chd 10.200,90 tan san 14t tir cang Quy
Nhon dén cang Changzhou Trong qua trinh tau x&p hang
(theo diéu kién “Free In” - mién phi Xep hang cho chu
tau/nguoi van chuyén - va c¢6 muc xép hang tinh theo
tan/ngay) tai cang Quy Nhon, dai Iy tau (ship agent) khong
c6 y kién gi vé tinh hinh xép hang. Nguoi giao hang
(shipper) thay mit cho ngudi thué van chuyén giao hang cho
tau va khong ky vao “Bién ban lam hang” (Statement of facts
— SOF). Trong chimg tir ndy c6 mot s6 diém khong ding véi
thuc té xép hang, va khong c6 chir ky cta nguoi giri hang.
Sau d6, chu tau/ngudi van chuyén giri cho nguoi thué van
chuyén ban SOF kém theo vin ban doi tién phat 13 19.785,42
USD véi 1y do xép hang cham so v6i quy dinh cta hop dong.
Ngueoi thué van chuyén cé buée phdi tudn theo ban SOF nay
hay khong hay noi cach khac, ban SOF nay co gia tri phap ly
hay khong?

Tra loi:
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. Coso dé tinh toan tiénr thuong hoic tién phat theo hop
dong van chuyén theo chuyén la ban SOF (cung voi Thong
bao san sang va Hop dong van chuyén theo chuyén).

Trong truong hop xép hang (ciing nhu d hang), néu
khong c6 qui dinh khac, SOF hop 1€ 1a ban phai co6 chir ky
xac nhan cia nguoi giao hang va phia tau (dai 1y tau hoac
thuyén truong, tuy theo thoa thuan va tip quan cia ting
nudc hay khu vuc). Y nghia cua viéc phai c6 chit ky xac
nhan nay 12 & chd cic bén di chap nhan sy viéc dugc néu
trong ban SOF. Vi du: Khoang thoi gian ¢6 thoi tiét xau, thoi
gian can cau cua tau bi hong, thoi gian khong ¢ céng nhan
xép do... dé tinh toan thoi gian thyc té xép hang, thoi gian
duoc thuong hoac bi phat.

Néu khong c6 chir ky xac nhan, nhiéu sy viéc khong
duoc lam rd trude khi ky, dé dan dén tranh chép. Vi du, SOF
ghi: "tr 13h dén 17h ngay 5/11/2009, tau khong xép hang do
khong c6 cong nhan" nhung ngudi thué van chuyen phan
d6i, cho rang ho c6 thu x€p cong nhan nhung can cau cua tau
bi truc trdc nén khong x&p hang dugc, hodc thyc té 1a thoi tiét
xau nhung SOF lai ghi " khong c6 hang" (tau chd hang).

Vi vay, néu ban SOF khong co chir ky cua nguoi giao
hang, nguoi thué van chuyén c6 quyén khong chap nhan ban
SOF d6 va yéu cau chu tau/nguoi van chuyén phai sira nhirng
diém khong dung véi thyc té xép hang.

Dé tranh tranh chip, nguoi giao hang/nguoi thué van
chuyén nén thuong xuyén lién hé véi dai Iy cua tau trong qua
trinh tau hoat dong tai cang dé dbi chiéu sy viée, thoi gian
kip thoi trude khi ky vao ban SOF. Trong truong hop vi ly
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do nao do, budc phai ky vao ban SOF c6 néu nhitng su viéc,
thot gian khong ding véi thyce té€ thi can phai c6 van ban bao
luu ngay sau d6 va gui cho chu tau hodc dai ly cua tau.

Cau hoi 19: Khi nao viéc xép hang (loading) duoc coi 1a két
thic?

Trong qua trinh thyc hién hop doéng van chuyén theo
chuyén (voyage charter party), sau khi hoan thanh viéc xép
hang (loading), tau phai chd doi mot thoi gian dé chuan bi
ching tir hang hoa. Khi tinh toan tién thuéng phat, chi
tau/nguoi van chuyén da tinh ca khoang thoi gian cho doi
lam ching tir hang hoa vao thdi han xép hang (laytime for
loading) mic du hop ddng khong quy dinh viéc nay.

Thoi han xép hang hodc thoi gian bi phat (time on
demurrage) sé ngirng tinh ké tir khi ndo va thoi gian cho doi
ching tir hang hod ¢6 tinh vao thoi han xép hang hodc thoi
gian bi phat hay khong?

Tra loi:

Néu khong c6 quy dinh khac, thoi han xép hang hoic
thoi gian bi phat s& ngimg tinh ngay khi xép xong hang.
Thong thudong ngudi thué van chuyén duoc phép c6 mot
khoang thoi gian hop 1y dé xac dinh s6 luong hang hoa da
xép, chuan bi ching tir hang hoa. Néu ngudi thué van chuyén
gdy cham tré cho tau vuot qua thoi gian "hop Iy" nay, chu
tau co thé doi nguoi thué van chuyén phai bdi thudng thiét
hai do Iuu tau (detention).
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Vén dé ¢ day 1a thoi gian "hop 1y" nay 13 bao nhiéu.
Thuec té cho théy, tuy tung loai hang, 16 hang, chuyén tau cu
thé ma thoi gian nay khac nhau. Néu tau phai giam dinh mén
nude dé xac dinh s luong hang hod, hoac can ¢6 nhiéu bd
van don cho nhiéu ngudi giao hang véi nhiéu cang d& hang
khac nhau... thi thoi gian chuan bi chtng tir hang hod s&
khong gidng nhau, d6 1a chua ké dén truong hop cé tranh
chap vé sd luong hang hoa giita "Bién lai thuyén pho"
(mate's receipt) va sd luong ghi trén "van don" (B/L), hoic
nhitng tranh chap khac nhu tinh trang hang hoa ghi trén van
don khac véi ghi trén bién lai thuyén pho vi nguoi giao hang
(shipper) luén mudn c6 van don sach (clean bill of lading) dé
chtng minh viéc giao hang phu hop véi hop dong mua ban
va/hoidc thu tin dung (letter of crredit), din dén viéc tau phai
cho doi sau khi xép xong hang.

Can heu ¥ la cdc tod dn, trong tai xét ¢é nhitng quan
diém khdc nhau vé cung mot van dé néi trén. C6 toa an, trong
tai can ¢ vao vu viéc cu thé ma quyét dinh mdt khoang thoi
gian nao d6 dugc coi 1a "hop 1y", ching han nhu "X" gio
danh cho viéc chuan bi chimg tir hang hoa 1a phu hop. Néu
ngudi thué van chuyén 1am vuot qua thoi gian nay (thoi han
"hop 1y") thi khoang thoi gian vugt qua bi tinh 1a th(‘)ri gian
phai tra tién phat. C6 toa 4n, trong tai lai phan quyét rang néu
ngudi thué van chuyén chuan bi ching tir hang hoa vuot qua
thoi gian "hop 1y" thi toan bd thoi gian ké tir thoi diém két
thuc viéc xép hang s& tinh vao thdi han 1am hang, vao thoi
gian bi phat.
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Tuy vy, cling c6 tod an, trong tai khong chip nhan
khoang thoi gian "hop 1y” ma cho rang toan bd thoi gian
chudn bi ching tir hang hod sau khi hoan thanh viéc xép
hang luén ludn do ngudi thué van chuyén phai chiu.

Dé tranh tranh chip, nén quy dinh trong hop dong viéc
chu tau/ngudi van chuyén cho phép mét khoang thoi gian
nhat dinh dé nguoi thué van chuyén chuan bi ching tir hang
hoa sau khi hoan thanh viéc xép hang. Néu hop dong khong
quy dinh thi nguoi thué van chuyén nén cb ging hét strc 1am
nhanh dé dé phong trudong hop chu tau/nguoi van chuyén
khoi kién thi toa an hodc trong tai cling thiy rang ngudi thué
van chuyén di co thién chi va thue su ¢d géng nén khoang
thoi gian chuan bi ching tir dé duoc chap nhan 1a "hop 1y".

Cau hoi 20: “Chd day tau” - s6 lugng hang tdi thiéu 1a bao
nhiéu?

Vi du: Trong hop déng van chuyén theo chuyén
(voyage charter party), vé diéu khoan sb luong, chu tau/nguoi
van chuyén chi chap nhén “cho day tau” (full vessel’s
capacity) ma khong néu so lu’()’ng tbi thleu Trong khi dé
nguoi thué van chuyén can c6 s6 luong toi thiéu ma tau co
thé ché dé biét c6 phu hop véi thoa thuan trong hop dong
mua ban/thu tin dung (letter of credit) hay khong. Pé nghi
gidi thich ré van dé nay?

Tra loi:
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Truéc hét, xin phan tich “hoan canh” cia cac bén. Vé
phla chu tau/ngu:01 van chuyén, véi nhu‘ng loa1 hang chua
biét r5 tinh chit, ho d& dang gap rti ro, ric rdi néu dong ¥
v6i thoa thuan chd hét mot s luong hang tdi thiéu nao do
nhung thyc té tau khong xép hét hang. Vi vy, ho chi mudn
cam két “chd day tau” hodc “chd hét kha _nang cfla tau”.
Thuc chit 1a chu tau/ngu:cn van chuyén mudn tau xép du:oc
bao nhiéu hang thi tinh tién cudc van chuyén trén co so s6
lugng do, tranh duogc trach nhiém do khong cho hét hang.

Vé phia ngudi thué van chuyén, néu hop dong mua ban
hang hoa (hodc thu tin dung) khong yéu cau mét sb lugng
chinh xac, vi dy nhu, khi mét 16 hang 16n dugc chia lam
nhiéu chuyén hoic dung sai vé sd luong dit & mic an toan
theo udc tinh, thi khong cAn quan tdm nhiéu vé sb luong
hang ma tau s& chd. Néu hop dong mua ban hang hoa hoic
thu tin dung c6 ghi s lwong cu thé (i thiéu, tdi da) thi phai
xem sb luong hang ma tau s& chd c6 nim trong khoang dung
sai cho phép d6 khong. Vi du : 20.000 tin, 5% hon/kém, tirc
1a sb luong hang xép lén tau phai nam trong khoang tir
19.000 tan dén 21.000 tin m&i thue hién dung hop dong mua
ban hodc thu tin dung.

By gid, hiy xem xét kha ning van chuyén cia tau.
Néu tau 1y nhiéu dau, nudc ngot, dd du trix ... thi trong tai
danh cho hang hoa s& giam di. Ngudi thué van chuyén cang
gap kho khin khi mudn xac dinh sé lugng hang tbi thiéu ma
tau c6 thé ché.
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Tuy vay, van dé ciing duoc giai quyét mot cach hop 1y.
Theo tap quan hang hai thuong mai qubc té, chii tau/ngudi
van chuyén co trach nhi€ém phai van chuyén dugc mot sb
luong hang nhat dinh. Khong phai tau c6 quyén tuy tién
quyét dinh s6 luong hang khi nhan ché theo didu kién “cho
day tau” hodc “chd hét kha ning cia tau” va mudn ldy bao
nhiéu dau, nude ngot, dd duy trix cling dugc. Mot tap quan da
duogc cong nhan rong rai, do 1a : “SH luong nhitng vat pham
c6 lién quan dén trong tai ctia tiu nhu dau, nude ngot va dd
du trir khong dwoc vuot qui mic do can thiét hop 1y cho
chuyén di bién”. Nhu vdy c6 nghia 13, tau di dén cang tra
hang xa, gén khac nhau thi s6 lugng dau, nuéc ngot, dd du
trit ma tau 1ay cho chuyén di khong giéng nhau. Tau di xa
hon thi phan trong tai danh cho hang hoa it hon va nguoc lai.
Phan quyét vé mot vu tranh chap c6 lién quan dén sb luong
hang ma tau phai chd xdy ra cidch day hon mo{t trdm nam
nhung dén nay van con nguyén gia tri. Toa dd phdn tich va
quyét dinh rcing tau chi duoc lcfy mét sé lwong hop Iy dau,
nude ngot, do dir tri... can thiét cho chuyén di, phan trong
tdi con lai phdi danh cho hang hod. Xin néu phdan quyét cia
tod trong tranh chdp gitta Darling va Daeburn vdo ndam
1907 d@é tham khdo. Nguyén van nhw sau: “the quantity of
other deadweight items on board, such as bunkers, fresh
water and stores must not exceed what is reasonably
required for the voyvage” (“Darling v. Daeburn, 1907).

Cau hdi 21: Hiéu thé nao 12 “Ngay 1am viéc thoi tiét tot?
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Vi du: Trong hop dong van chuyén hang hoa theo
chuyén c6 diéu khoan vé xép do hang hoa tinh theo “ngay
lam viéc thoi tiét t6t” (weather working day). Trong qua
trinh xép hang (loading), thinh thoang c6 thoi tiét xau (mua)
nén phai ngung x&p hang. Trong “bién ban sy kién”
(Statement of Facts — SOF) dai 1y khong néu chi tiét khoang
thoi gian ¢6 mua ma chi ghi “theo dy bao thoi tiét ciia cang”
va dinh kém ban du bao nay vao SOF dé gui cho cac bén.
Nguoi thué van chuyén phat hién thay c¢6 nhiéu khoang thoi
gian thuc té co mua tai cau cang xép hang khong giong nhu
ban dy bao thoi tiét néu. Vi vay, khi tinh toan thuong phat da
xay ra tranh chap. Dé ngh1 cho biét “ngdy lam viéc thoi tiét
t6t” ¢6 bao nhiéu “gio” va SOF theo kiéu “dinh kém” néu
trén co6 hop l¢é khdng?

Tra loi:

Theo tip quan va phap luat hang hai ctia nhiéu nudc, co
su khac nhau co ban gitra hai thuat nglr “weather working
day” (ngay lam viéc thoi tiét tt) va “weather working day of
24 consecutive hours” (ngay lam viéc thoi tiét tot 24 gio lién
tuc). Thuat ngtr thur nhét c6 thé duoc hiéu 1a & mot cang nao,
chinh quyén cang cong bd hoic theo tap quan, mot ngdy lam
viéc bao nhiéu gio thi do chinh 1a “working day”; vi du nhu
cang lam viéc 8 gid mot ngdy, tir 8 gid sang dén 17 gior (c6 1
gio nghi trua) thi ngay lam viéc chi dugc hiéu 1a c6 8 gio
nhu vay; con ¢ thut nglr thir hai thi ¢ bat ky cang nao, du
chinh quyén cang coéng bd gio lam viéc cua cang hay tap
quan cang it hon 24 gio thi déu phai coi la cang lam 24 gio,
néu tau san sang xép d& trong thoi tiét tot ma ngudi thué van
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chuyén khong lam hang thi déu phai tinh thoi gian d6 (nghi
khong lam) 1a thoi gian lam hang (laytime).

Bay gio, xet den tu “weather”, & day c6 nghia la “thoi
tiét t6t”. Néu thoi tiét khong tot xay ra sau 17 gio - ngoai gio
lam viéc thong thudng (truong hop thuat ngit thir nhat), thi
khong anh hudng gi dén viéc tinh toan thoi han lam hang vi
ngay lam viée (8 gid) di hét; nhung & trudong hop thuit ngir
th hai thi phai trir thoi gian thoi tiét khong t6t sau 17 gio vi
ngay lam viéc c6 24 gio.

Lién quan dén cac thuat ngit trén con c6 thuat ngir
“gi0 lam viéc thong thuong” (normal working hours). D6 1a
thoi gian ma cong viéc lam hang duoc tién hanh thuong
xuyén hang ngdy & cang. Vi du nhu ¢ thuat ngir tha nhét,
cang lam viéc tir 8 dén 17 gio thi d6 chinh 1a “gio 1am viée
thong thuong”. Viéc xac dinh nay chi c6 y nghia khi “gi¢
lam vi¢c thong thuong” it hon 24 gio trong thudt ngi
“weather working day”.

Ciing theo tdp quan hang hai, tinh trang thoi tiét phai
duoc can cir hoan toan vao nhimg ghi chl hay thdng tin chi
tiét ciia ban SOF, ké ca moi dién bién hoat dong cia tau tai
cang trong thoi gian lam hang. Tai sao khong dugc lay ban du
béao thoi tiét cua co quan khi tuong hay cia co quan cang de
xéac dinh thoi tiét khi 1am hang? Béi vi: cing 1a thong béo vé
thot tiét nhung mdi co quan khac nhau lam c¢6 muyc dich khong
giong nhau. Hon nita, pham vi bi anh hudéng cua thoi tiét cling
khac nhau, tham chi ngay trong cang voi nhiéu bén cang, cdu
cang, thoi tiét thuc té ciing khac so v6i du bao chung.

Nhiéu khi ching ta thiy, cing trong thanh phd nhung
noi mua, noi nang, trong khi du bdo cua co quan khi tugng
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chi la mua hoac nang, doi khi lai hoan toan ngugc lai so voi
thuc té.

Vi viy, theo phap luat va tdp quan hang hai qudc té
danh cho nguoi dai 1y hang hai, ho khong dugc lam theo
cach néu trén. Néu lam nhu vay, SOF bi coi 1a khong hop 1€
vi theo dinh nghia cia Tu dién Thuat ngit Hang hai
(Dictionary of Shipping Terms), cua Peter R. Brodie, LLP
London, 1997, thi SOF 1a “bdn théng ké do dai Iy tau bién
tai cdng xép hang va cang do hang ldp; trong do ghi ré
ngay, gio tau dén cang, bat dau xép db, qud trinh xép do,
hoan thanh xép do, thoi gian va Iy do ngirng xép do, nhir thoi
tiét xau, dinh céng hay thiét bi xép do bi hong va nhiing sw
kién quan trong khdc lién quan dén tau. C6 khi chitng tir nay
con ghi s6 lwong hang hod dwoc xép dé ting ngay”. Thuat
nglt ndy con goi la “port log”. Chitr “log” & day nghia la
“nhat ky”.

Cau hoi 22: Co gi khac giiia thuat ngil “weather permitting”
(ngay 1am viéc thoi tiét cho phép) va thuat ngil “weather working
day” (ngay lam viéc thoi tiét tot)?

Vi du: Mot hop dong van chuyén theo chuyén co diéu
khoan “Weather permitting” (thoi tlet cho phép). Tau dén
cang phal chd cau cang vi khong c6 cau trong va trong khi
chd cau cang thi ¢6 mua. Khi tinh toan tién thuéng phat,
ngudi van chuyén cho rang, theo thuat ngir “thoi tiét cho
phép”, thoi gian c6 mua khi tau dang chd cau cang khong
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dugc loai trir khoi thoi han 1am hang (laytime). D& nghi cho
bict thuat ngir “weather permitting” c6 khac voi thuat ngir
“weather working day” (ngay lam viéc thoi tiét tot) khong?

Tra loi:

Thuat ngir “weather permitting” (WP) dugc dinh nghia
13 “bat ky khoang thoi gian nao ma thoi tiét can tré viée xép
hodc d& hang cua tau s€ khong tinh vao thoi han lam hang
(laytime)” (“weather permitting” shall mean that any time
when weather prevents the loading or discharging of the
vessel shall not count as laytime”. Thuat nglt nay da dugc
nhing t6 chirc hang hai 16n trén thé gigi 1a BIMCO, CMI,
FONASBA va INTERCARGO cung thong nhat chdp nhan
(issued jointly). Mot hop dong rat phd bién 1a hop dong
Gencon (as revised 1922, 1974 and 1994) ciing c6 in san
thuat ngit nay ¢ diéu 6 (dong 92, 95 va 99).

Thuat nglr “weather working day” (WWD) cling dugc
cac t6 chtrc ndi trén chap nhan va duoc dinh nghia 13 “mot
ngay lam viéc 24 gio lién tuc, trir nhimng khoang thoi gian ma
thoi tiét can tro viée xép hoic d& ‘'hang cua tau, hodc 1€ ra da
can trd viéc xép hodc d& hang néu cong viée (xép hoic dd)
da duoc tién hanh (weather working day shall mean a
working day of 24 consecutive hours except for any time
when weather prevents the loading or discharging of the
vessel or would have prevented it, had work been in
progress).

So sach hai thuat ngir vé mit “chit nghia” s& thay, WP
chi loai trir thoi gian ¢ thoi tiét xau can tré viéc xép d& hang
cla con tau néu trong hop dong (luu ¥ quan tr xac dinh
“the”). Vi dy, tro1 mua phun (mua nho, hodc nhu bui nudce)
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xép hang 13 da xay dung (stone), nguoi thué van chuyén van
phai 1am hang binh thuong vi thoi tiét khong anh huéng dén
viéc xép da, ma khong dé cap dén trudong hop, gia du nhu,
tau dang chd ciu cang ma c6 mua. Nhu vay, c6 thé hiéu 1a
thoi gian mua trong khi tau cho cau cang khong duoc loai trir
voi1 ly do tau khong 1am hang nén khong dugc loai tror nhu ly
luan ctiia mot sb chu tau/nguoi van chuyén.

Trong khi d6, thuat ngt WWD c6 dé cap dén tinh
hudng thoi tiét xau, vi du nhu, troi mua khi tau dang chd cau,
d6 1a “... hodc Ié ra di cin tré viéc xép hodic di hang néu
céng viée dwoc tién hanh”(or would have prevented it, had
work been in progress) va khoang thoi gian c6 thoi tiét xdu
duoc loai trir.

Theo quan diém cta Anh, mét ngay c6 dugc coi la
WWD hay khoéng chi phu thudc vao “dac tinh” (character)
cua ngay do6 chir khong can ctr vao tau c6 lam hang hay
khong.

Chung ta hdy xem mot tranh chép vé thuat ngit WP do
Toa phiic tham (Court of Appeal) ctia Anh xét xir nim 1983
gitta Cong ty Dow Chemical (Nederland) va Cong ty B. P.
Tanker Co.ding trong cudn 1 Lloyd’s Rep.579 (Dow
Chemical (Nederland) v.B.P.Tanker Co. (The Vorras) (1983)
1 Lloyd’s Rep. 579).

Tau Vorras dén cang Skikda va trao “Thong béo sin
sang” dé xép hang. Thoi han xép hang 1a “72 gid lién tuc,
thoi tiét cho phép” (72 running hours weather permitting).
Tau phai chd ciu cang vi c¢6 tau dang 1am hang tai d6 va
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cang “dong cua” vi thoi tiét x4u. Khi thoi tiét tét hon, con
tau trong cau da xong hang va roi cau thi lai ¢6 tau khac vao
thay thé. Thoi tiét x4u lai xay ra, va tau Vorras dugc vao cau
cang sau d6 2 ngay. Chu tau doi tién phat voi 1ap luan, theo
thuat ngttr WP, thoi han xép hang chi duoc kéo dai néu thoi
tiét x4u can tré viéc xép hang cho chinh tau Vorras. Toa
phuc thdm (Court of Appeal) cho rang, WP “mo ta” thoi han
lam hang chir khong phai 1a mot “biét 1€ hay diéu kién dic
biét (exception) dé khong loai trir thoi gian c6 thoi tiét xdu
khi tau khong 1am hang va can phai hiéu rang 72 gio lién tuc
13 thoi han 1am hang, trir khi thoi tiét can tré viéc xép hang
ciia con tau twong tw nhw con tau néu trong hop dong. Hay
no6i cach khac 1a diéu kién thoi tiét phai bao dam cho viée
xép hodc d& hang, bét ké 1a tau dang chd cau cang hay tau
dang ¢ trong cau cang. Nhleu toa an, trong tai, luat su trén
thé gi6i cling ¢6 quan diém vé thuat ngtr WP nhu trén.

Tuy vdy, mdt sd nude cd quan diém khac. Chang han
nhu Puc cho rang ca WP va WWD déu chi 4p dung khi thoi
tiét xdu thuc sy can trd viéc lam hang. My thi yéu cau ngudi
thué van chuyén theo thuat ngit WWD phai ching minh
dugc rang 18 ra ho dd c6 thé 1am hang gia nhu ma tau da ¢
trong cau. Xin trich thu cia BIMCO - mét to chirc hang hai
16n trén thé giéi - do ong Henning Nielsen, trao d6i voi
nguoi viét bai nay (thang 6/2009) vé WP va WWD dé ban
doc tham khao “... In other jurisdictions, e.g.Germany, the
two are probably also being given the same meaning, but
opposite the English position, i.e.neither will apply unless
bad weather actually prevents cargo work. So far as we
know the US still acknowledges a difference between the two,
with a heavier burden of proof on the charterers to show
under the WWD exception that they would in fact have
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worked had the vessel been at the berth at the material time
(a difficult burden to lift we think). Other jurisdictions may

2

take yet another approach to the subject matter..."”.

Nhu viy, qua xét xir phuc thim & Anh cho thiy,
khong c6 su khac biét vé ban chat gita hai thuat ngit WP va
WWD. Ca hai thuat ngir déu cho biét thoi han lam hang dugc
tinh nhu thé ndo. Tuy vay, can luu ¥ dén quan diém cta mot
s6 nudc khac (nhu trinh bay & trén).

Theo luat Anh, diém khac biét duy nhat voi WP 1a
khoang thoi gian c6 thoi tiét xau theo WWD duoc tinh theo
ty 18 cua “ngay”. Vi du: Néu tau & trong cau, ngay lam viéc
c6 16 gio (tir 8 gid sang dén nira dém), va mua tir 2 gio chiéu
dén 6 gio chiéu thi “ngay” tinh theo ty 18 (12/16), tirc 1a %
ngay hay 18 gio. Nguyén van, theo BIMCO (6ng Henning
Nielsen): “... If unsuitable weather occurs a reasonable
apportionment of the day must be made according to the
incidence of the weather upon the length of day that the
parties were working or might be expected to have been
working at the time" (Reardon Smith Line v. Ministry of
Agriculture, etc. 1963). If, for instance, the vessel is in berth
and the parties are working a 16-hour day from 8 a. m. to
midnight and rain occurs from 2 until 6 p. m. the day counts
as 12/16ths that is 3/4 of a day or 18 hours. It is immaterial
for the calculation whether the stevedores are paid normal
or overtime rates during the period when bad weather
occurs... The very concept of apportionment is that it has to
relate to the 24-hour period that constitutes a "day".
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Consequently, the apportionment must be based on 24 hours
and not 16 hours..." .

Hai thuat ngit hién nay cung song song ton tai. Vi vdy,
nén chi y ngudn luat diéu chinh hop dong (vi du, theo luat
Anh - véi cach hiéu phd bién hién nay vé WWD), va nén
than trong khi dung thut ngit WP véi Iy do 16i van thiéu
phan gia dinh nhu trong WWD.

Cau héi 23: Thoi tiét xau - ap dung thuat ngit WIBON (Whether
in berth or not) nhu thé nao?

Vi du: Hop dong van chuyén theo chuyén cé ghi
“Thong bao san sang” (TBSS) dugc dua du tau di vao cau
cang hay chua (Notice of Readiness will be tendered...
WIBON - whether in berth or not...). Chu tau/nguoi véan
chuyén dua vao thuat ngir nay dé dua TBSS trong truong
hop tau khong thé vao cau cang vi thoi tiét xau tuy rang cau
cang van trong (free berth) c6 dung hay khong?

Tra loi:

Pay 1a van dé kha “ndi tiéng”, gay nhiéu tranh cai va
kién tung tir lau trong gidi hang hai thuvong mai qudc té mai
cho dén ngay 20/10/1988, Toa Thuong vién (House of
Lords) - cap xét xir cao nhat 6 Anh - c6 phan quyét cudi ciing
trong mot vu kién qua ba cip xét xur tai nue ndy. Vu tranh
chap dugc quan tam dén murc, “Fairplay” - mot tap chi hang
hai rat c6 uy tin cia Anh, sb ra ngay 19/11/1987 (gan mot
nam trude khi Toa Thuong vién dua vu an ra xét xir) viét :
“Chiing ta hy vong rang Toa Thirong vién sé xem xét day di
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.. néu khong thi sé mat di co hoi “ngan nam co mot” dé cho
mot toa an co uy tin nhdt trong thé gioi hang hai bay to quan
diém cua minh..."” .

Tau “Kyzikos” dugc chu tau 1la Bulk Transport Group
Shipping Ltd. cho ngudi thué van chuyén (Seacrystal
Shipping Ltd) thué theo hop dong van chuyén theo chuyén
(voyage charter party) mau Gencon dé cho hang tir Y (Italy)
di mot hoac hai cang ¢ vinh M§.

Tau dén cang (khu neo dau) nhung khong thé vao cau
cang vi thoi tiét xdu (c6 nhiéu swong mu), tram hoa ti€u phai
dong cura, ngmg viéc dan tau vao cau mdc du lac do cau
cang van con trong va san sang tlep nhan tau.

Hop dong qui dinh: “...mdt cau cang an toan, tau ludn
luén d4u noi, va ludn ludn c6 the ra vao cau duge... va thoi
han lam hang dugc tinh du tau dd vao cang/vao ciu
cang/hoan thanh kiém dich/hai quan hay chua... (... one safe
berth, always accessible... Laytime to count wibon, wipon,
wifpon, wiccon...).

Chu tau/nguoi van chuyén cho rang thoi han 1am hang
bat dau tinh sau khi hét thoi han thong bao (notice time) 1a
ding va sau khi hét thoi han lam hang, nguoi thué van
chuyén phai tra tién phat. Ngudi thué van chuyén khong
chap nhan quan diém cia chu tau/nguoi van chuyén Lién
quan dén viéc ngu:(n thué van chuyen c6 phai tra tién phat
hay khong, ngoai nhiing yéu td khic, van dé quan trong la
phai xem xét tac dung cua thuat nglr “whether in berth or
not” (WIBON).
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Hai bén dua tranh chap ra trong tai. Trong tai phan rang
thuat ngr WIBON c6 tac dung chuyén “hop dong vén
chuyén theo chuyén dén cau cang” (berth charter) thanh “hop
ddng van chuyén theo chuyén dén cang” (port charter) nén 1y
I& clia chil thu/ngudi van chuyén 1a dung va ho thang kién.
Nguoi thué chéng an. Tai toa (High Court, Queen’s Bench
D1V1Slon) thAm phan Webster, ngoai nhitng van dé khéc, cho
rang “... ngay ca khi thuat ngt WIBON co tac dung chuyen
“hop dong van chuyen theo chuyen dén cau cang thanh
“hgp dong van chuyén theo chuyén dén cang” thi tau van
chua phai 1a mot “tau da dén” (arrived ship) tai cang vi lac
d6 nguoi thué van chuyén khong dugce sir dung tau ngay lap
tic va ¢ hi¢u qua ...” (... she was not at that time at the
immediate and effective disposition of the charterers...).
Nguoi thué van chuyén thang kién.

“Pén luot” chu tau/ngudi van chuyén chdng 4n 1én toa
phuc tham (Court of Appeal). Toa xU rang (ngoai nhitng van
dé khac), nhom tir “whether in berth or not” cho phep dua

“Thong bao san sang hop 1¢” (valid N. O. R) mot khi tau da
dén cang ngay ca khi Iy do ma tau khong thé vao cau la vi
thoi tiét xdu chi khong phai 1a vi khong co sin cau. Tac
dung ctia nhom tir “whether in berth or not” 1a chuyén “hop
ddéng van chuyén theo chuyén dén cdu cang” thanh “hop
dong van chuyén theo chuyén dén cang” dé cho thoi han lam
hang (laytime) bat dau tinh khi tau con dang cho cau cang;
tau dd ¢ trang thai thich hop (fit state) dé vao cau cang va do
hang. Nhu’ vay, chu tau/nguoi van chuyen c6 quyén dua
TBSS mién 12 nguoi thué van chuyén co thé st dung tau
ngay lap tirc va c6 hi¢u qua. Chu tau thang kién.

Nguoi thué van chuyén chong an 1én “Toa Thugng
vién” (House of Lords), ngoai cac van dé khac, Toa cho rang
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tac dung cua nhom tur (WIBON) la chuyén “hop dong van
chuyen theo chuyen dén cau cang” thanh “hop dong vén
chuyén theo chuyén dén cang” nhung chi lién quan dén
truong hop cau cang (berth) khong c6 san cho tau khi tau dén
cang; Khong thé co bat ky 1y do chinh ddng nio cho viéc
chuyén hop dong tir dang nay sang dang khac trong mot
truong hop hoan toan khéc biét 1a cau cang thi c6 san cho tau
khi tau dén cang nhung tau lai khong thé vao cau cang vi
thoi tiét xu. Nhom tir “whether in berth or not” phai duoc
giai thich la chi ap dung trong truong hop cau cang khong c6
san chir khong thé ap dung khi cau cang thi c6 san nhung tau
lai khong thé di chuyén t6i cau cang vi 1y do thoi tiét xau”.
(Nguyén van: The effect of the phrase (WIBON) was to
convert a berth charter party into a port charter party but
only in relation to a case where a berth was not available for
the ship on her arrival; there was no good reason for applying
that effect to a wholly different kind of case where a berth was
available for the ship on her arrival but she was prevented by
bad weather upon proceeding to it... The phrase “whether in
berth or not” should be interpreted as applying only to cases
where a berth was not available and not to cases where a
berth was available but unreachable by reason of bad
weather ...”"). Ngudi thué van chuyén thang kién.

Nhu vay, chu tau/nguoi vén chuyén khéng dwoc dp
dung thudt ngir WIBON de c'z’u’a TBSS trong tru’()’ng hop tau
khéng thé vao cau Vi thoi tiét xdu tuy rang cau van trong.
Xin néi thém vé phi luat su cho vu kién qua ba cap toa, mot
lan trong tai nay. Chua ai tiét 10 ca nhung chac phai nhiéu
nhu ... “quan Nguyén” vi “néu tinh theo gio lam viée, mét
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ludt sw nuée ngodi cé tiéng tam cé thé cé gia tir 300-550 do
la Myp/gio...” (“Thoi bdo kinh té Sai Gon”, ngdy
26/10/2006). Ngay & Viét Nam: “Trong vu kién chong bdn
phd gid tém, cdc doanh nghiép Viét Nam da ton khodng 3
trieu do la My, trong do riéng chi phi ludt sw khoang hon 2
triéu do la My (ciing theo Thoi bdo trén).

Dung 14 biét bao cong sirc, glay muc va ca mdt “dong
tlen pha1 bo ra trong vy an trén dé c6 dugc mot phan quyét
“t6i cao” vé tac dung cua nhom tr WIBON nhung cting “that
dang dong tién, bat gao” (value for money) cho “chan 1y do.

Cau hoi 24: Thé nao 1a “bat kha khang?

Vi du: Chi tau/ngudi van chuyén dwa tau dén cang
nhén hang (loading port) mudn hon so v6i thoi gian da thoa
thudn trong hop dong van chuyén theo chuyén véi 1y do tau
gip thoi tiét xau va ho coi day 1a “bat kha khang” nén khong
chiu trach nhiém vé thiét hai ma nguoi thué van chuyén phai
chiu do tau dén cham.

Dé nghi cho biét thé nao la bit kha khdng?
Tra loi:

“Bat kha khang” 1a mot khai niém dugc dung kha phd
bién nhung nhiéu khi chua han da duoc hiéu dung. Vi du
nhu, trong hop ddng chuyén phat nhanh (in cung voi bién
lai) cia mot hang van chuyén co cau: “Céng ty khéng hoan
lai cude trong cdc trwong hop sau: Chuyén phadt chdam trong
cdc tru’o"ng hop bat kha khdng nhw: Péng dat, chién suw, bdo
lut...”, hodc thong bao hoan hop sau khi da c6 xac nhan tham
du Thuat ngit “bat kha khang” dé gdy ra nhiéu cach hiéu
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khac nhau & chd, trong mgt chung myuc nao do, né tuy thuodc
vao suy nghi va danh gia cua nguoi trong cudc ¢ vao mot
tinh huéng cu thé dé xac dinh xem sy kién nao d6 c6 duoc
coi 1a bat kha khang hay khong néu khong co nhiing giai
thich cu thé (vé bat kha khang) do cac bén c6 lién quan thoa
thuan.

N6i chung, c6 ba yéu té can luu ¥ khi xem xét mot su
kién (su viéc, hi¢n tugng...) c6 dugc coi la bat kha khang
hay khong. Do 13, trudc hét, sy kién do phai co yéu tb tac
dong tir bén ngoai (foreign), tiép theo 1a sy kién d6 khong
luong trude hay khong duy tinh trude (unexpected) - yéu t6
bat ngd va cudi cung 1a khong thé khic phuc hay vuot qua
dugc (insurmountable).

So bd khai niém vé bat kha khang 1a nhu vay. Tuy kha
dé hiéu vé mat dinh nghia nhung thyc té cho thay, dé ap
dung nhitng yéu t6 néi trén vao mét su kién cu thé thi kho
hon rat nhiéu. Tém lai 13, mot sy kién phai c6 du ba yéu to
noi trén mai dugce coi 13 bat kha khang.

V& véan dé thoi tiét x4u néu trén lam cho tau khong thé
dén cang dung thoi han theo théa thuén, thi thoi tiét co thé
coi 1a do “s troi da dinh”. Vi du, mdt nudc nao do (Viét
Nam, Phi-lip-pin...) nam & vi tri dia Iy ma hau nhu nim nao
cling c6 it nhat vai ba con bao dén “hoi thim” vao mot sd
thang nhit dinh cta nim, gin nhu duoc goi l1a “mua mua
bdo” (va “sdng chung véi 10”) thi néu ap dung “tiéu chuan”
ctia bat kha khang, yéu t6 “khong ludng trude hay khong du
tinh trude duge” con ¢ nhiéu tranh c¢ii vi nim nao ciing ¢,
chic chén 1a biét trude duge nhung lai khong thé xac dinh cu
thé 1a vao luc ndo. Mot vi du khac 13 & ving hay c6 dong dat
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nhu Nhat Ban, hdu nhu nim nao ciing xay ra dong dét, khong
16n thi nho. Nhu vay 1a biét trude duoc nhung cho dén nay
khong thé biét cu thé 1a vao luc nao, & dau va muirc d6 ra sao.

Mot diém nita cua bt kha khang 1a “khong the khic
phuc dugc”. Tré lai viée tau den cham vi thoi tiét x4u, nguoi
thué van chuyén c6 thé 1y ludn rang néu tau co ké hoach chay
sém hon mot chat dé bu cho thoi gian du tinh co6 thoi tiét xau
thi tau da khong dén cham. Nhu vay khong phai 1a “khong
thé khic phuc duoc”. Do do, viéc khong thé khic phuc duogc
phai luon ludn ton tai va 1a mot yéu t6 gy ra cham tré qua
mitc binh thudng 1am cho hop dong khong thyc hién duoc
dang nhu thoa thuan.

Cubi cung, yéu td tac dong tir bén ngoai thi d& thay.
Néu ra nhu vady chi dé nham phén bi¢t voi yeu to chu quan
do cac bén gay ra.

Qua phéan néu trén, xem ra khai niém “bat kha khang”
rat d& 1am phat sinh tranh chap. C6 thé han ché tranh chip
bang cach tham chiéu diéu khoan mau vé bat kha khang cia
mot to chirc nao d6 (vi du nhu “Diéu khoan vé bat kha khang
ctia Phong Thuong mai Qudc té (ICC) niam 2003” - ICC
Force Majeure Clause 2003) hoac 1ap “danh sach” nhiing su
kién ma cac bén coi 1a “bat kha khang” dé dé& dang “di
chiéu” khi “co6 chuyén”; chang han nhu dudi day la diéu
khoan vé bat kha khang néu trong mot hop dong mua ban tau
bién theo cach “liét k&”. Xin néu nguyén vian dé ban doc
tham khao.

Force Majeure
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If the Sellers are unable to transfer title of the vessel or
the Buyers unable to accept transfer of the title of the vessel,
both in accordance with this agreement, due to outbreak of
war, restraints of Government, Princes or People of any
Nation or the United Nations, or by an act of God, or due to
the vessel’s total loss, then either the Sellers or the Buyers
may terminate this agreement upon written or telegraphic
notice from one party to the other without any liability upon
either party hereunder and this agreement shall be treated as
null and void and the deposit referred to in Clause 2 herein,
together with accrued interest, shall be returned immediately
to the Buyers.

Cau hoéi 25: Xép hang trong “thoi gian tu do" (free time) - co
tinh vao thoi han xép hang khong?

Vi du: Nguoi thué véan chuyén, ky hop dong van
chuyén theo chuyén (voyage charter party) voi chu tau/ngudi
van chuyén. Theo hop ddng, thoi diém bat dau tinh thoi han
xép hang duoc qui dinh nhu sau: “thoi han xép hang bt dau
tinh tir 06 gio 00 sang ngdy lam viéc hom sau néu "thong bao
san sang" dugc dua trong gid hanh chinh cua ngay lam viéc
hom trudc".

Tau dén cang va dua "thong bao sin sang" lac 09 gid
30 sang ngay 11/2/2004 (thi Tu). Nhu vay thoi han xép hang
bat dau tinh tir 06 gid 00 sang ngay 12/2/2004 (thd Nam).
Tau bat dau xép hang luc 10 gid 15 phit sing ngay
11/2/2004. Trong khoang thoi gian tr 10 gio 15 phut sang
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ngay 11/2 dén 06 gio 00 sang ngay 12/2 viée xép hang duoc
tién hanh lién tuc (khong cé thoi gian gian doan). Sau khi két
thuc chuyén tau, khi tinh thoi gian duge thuong hodc bi phat,
ngudi thué van chuyén khéng tinh khoang thoi gian xép hang
trude thoi diém bat dau tinh thoi han xép hang (tir 10 gio 15
phat ngay 11/2 dén 06 gio 00 ngay 12/2/2004) nhung chu
tau/nguodi van chuyen khong chap nhan voi 1y do la thyuc te
ngudi thué van chuyén co tién hanh viée xép hang va yéu cau
phai tinh khoang thoi gian nay vao thot han xép hang. Hop
d6ng van chuyén theo chuyén khong qui dinh vé khoang thoi
gian nay (c6 tinh hay khong tinh vao thoi han xép hang).

Ngwoi thué vin chuyén hay chii tau/ngwoi vin
chuyén dung?

Tra loi:

Trong hang hai thuong mai, c6 nhiing van dé du khong
qui dinh trong hop dong van dugc ap dung theo tap quan. Vi
du nhu, s0 luong hang xép Ién tau vuot qua s6 lugng néu
trong hop dong van phai tra tién cudc van chuyén theo don
gia cudc néu trong hop dong (cho sé lugng hang vuot qua).
Tuy vay, tap quan lai khong dugc ap dung trong truong hop
nay. Co thé chu tau/nguoi van chuyen da nham khi suy luan
rang, thyuc té c6 xay ra hoat dong x€p hang trong "thoi gian
tur do” nén phai tinh thoi gian x&p hang nay vao thoi han xép
hang. Trong vi¢c tinh toan thoi han xép hang hodc d& hang
c6 thuat ngir “trir khi c6 1am" (unless used), tirc 12 néu c6 1am
thi c6 tinh nhung lai khong ap dung cho truong hop nay vi
ban chat cua thuat ngit d6 1a hoan toan khac. Theo nhu trinh
bay ¢ trén cua ngudi thué vén chuyen trong hop dong van
chuyén theo chuyén khong c6 qui dinh vé viéc xép hang
trong "thoi gian tu do” nén khong dugce tinh khodng thoi gian
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nay vao thoi han xép hang. Quan diém ciia ngwoi thué vin
chuyén la dung.

Cling co toa an, trong tai ung hd quan dlem cua chu
tau/nguoi thué van chuyén vi cho cho ring thuc té co hoat
dong xép hang trong khoang "thdi gian ty do". Céach t6t nhat
dé tranh tranh chap co thé xay ra la dua van dé co tinh hay
khong tinh 1a thoi han xep hang néu xép hang trong "thoi
gian tu do" vao hop dong van chuyén theo chuyen chang
han nhu: "thoi gian thuc té xép hang trude khi bat dau tinh
thoi han xép hang s& duoc tinh vao thoi han xép hang" (time
actually used before commencement of laytime shall count).

Ngudi thué van chuyén can luu y phan biét “Thoi
gian tu do” (free time) v4i “thoi gian mien trir” (excepted
period)

Vi du: Hop dong van chuyén theo chuyén, tau dén cang
ngay 10/4/2004 (thtr Bay), luc 04 gio 30 phut sang, "Thong
bao san sang" duoc trao lic 09 gid 30 phit séng cung ngay,
xép hang (loading) bat dau tir 07 gio 20 phat sang ngay hom
sau (Chu nhat) va xép lién tuc cho dén khi xong hang vao
ngay thu Sau (16/4/2004) lac 14 gio 50 phat.

Chu tau/nguoi van chuyén va ngudi thué van chuyén co
tranh chdp v& thoi diém bdt dau tinh thoi han xép hang
(laytime), va thoi gian xép hang vao ‘ngay Chu nhat
(11/4/2004) tinh 1a mot nira thoi gian thyuc té c6 xép hang hay
khéng tinh.

Hop dong thué  tau chuyén theo mau Gencon
1922/1976. Mot s6 diéu khoan c6 lién quan nhu sau:
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Diéu 32. "Thoi gian thuc t& co sir dung trudc khi bat
dau tinh thoi han xép, d& hang dugc tinh 1a mot ntra tho1 han
x€p, do hang".

Diéu 38. "Thoi gian tir 14 gio ngay thir bay hay tir 18
gi0 ngay trudc ngay nghi dén 06 gio sang ngay thir Hai hay
ngay lam viéc tiép theo s& khong tinh vao thoi han xép hang
ngay ca khi c6 st dung" (even if used).

Diéu 41. "Thong bao san sang” dugc dua cho nguoi
giao hang (shipper) hodc dai Iy ctia ho vao ngay lam viéc,
trong gio hanh chinh, tir tht Hai dén tht Sau, tir 09 gio dén
17 gio, tha Bay tir 09 gio dén 13 gio. Tai cang xep va cang
dg, thoi han xép hang va thoi han d§ hang bat dau tinh tir 13
gid néu "Théng bao sin sang" duoc dua trude budi trua hodc
vao dung budi trua (tic 1a dua trudc 12 gid trua hay dua
dung vao 12 gio trua), va tinh tur 06 gio' sang ngay lam viéc
hém sau néu "Thong bao sin sang" duoc dwa vao budi chiéu.

Nguoi thué van chuyén cho rang, theo Diéu 41, thoi
han xép hang bt dau tinh tir 13 gid ngay 10/4/2004 va theo
Diéu 38, thoi gian xép hang vao ngay Chu nhat (11/4/2004,
tir 07 gid 20 phut dén 24 gid 00 phut) khong tinh vao thoi
han xép hang.

Ly ludn ciia nguwoi thué van chuyén ding hay sai?

Vu vi€e ndi trén maéi xem qua thdy c6 vé phuc tap. Tuy
vay, chi can l1am rd khai niém co ban c¢6 lién quan 1a van dé
s€ dugc sang to.

Thoi gian mién trir (excepted period) chi dugc ap dung
sau khi thoi han xép hang dd bit dau tinh. "Thong bao sin
sang" di dugc dua ding theo Piéu 41 nhung thoi diém bat
dau tinh thoi han xép hang da bi dich chuyén dén 06 gid sang
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ngay thir Hai vi c¢6 Diéu 38. Nhu vay, thoi gian xép hang vao
ngay Chu nhat (11/4/2004, tir 07 gid 20 phut dén 24 gio 00
phut) da xay ra trude khi bit dau tinh thoi han xép hang, nén
chi tinh 1a mot nira thoi gian theo qui dinh cua Diéu 32. Do
d6, 1y luén ciia ngwoi thué van chuyén 1a sai.

Cau hoi 26: Sau khi tau bdc (loading) xong hang, dai Iy cia
chii tawnguoi van chuyén khdng ky phat van don “hoan hao~
(clean) cho ngudi giao hang (shipper)/ngudi thué van chuyén véi Iy
do tinh trang hang héa “c6 van dé. Nguoi thué van chuyén khéng
chap nhan ghi chi (remark) I&n van don vé tinh trang hang héa dan
dén viéc khéi hanh ciia tau bi cham tré. Ai phéi chiu trach nhiém vé
viéc cham tré nay?

Tra loi:

Vé nguyén tic, néu van don khong co ghi chi gi vé tinh
trang hang hoda thi dugc coi 1a van don hoan hdo va chu
tau/nguoi van chuyén phai chiu trach nhiém vé tinh trang bén
ngoai ctia hang hoa. Chinh vi vay, trong van don thuong cd
in san cau “shipped on board in apparent good order and
conditions” (hang hoa duoc bdc 1én tau trong tinh trang bén
ngoai tot). Nhu vay, khi tra hang tai cang tra hang (port of
discharge), néu hang hoa khong ding nhu tinh trang khi nhén
thi chu tau/nguoi van chuyen phai chiu trach nhiém bdi
thuong vé nhitng hu hong, mat mat dbi v6i hang hoa (trir
nhitng 16i ma ho dugc mién trach theo luat va tdp quin hang
hai).
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Do d6, néu chu tau/ngudi van chuyén ching minh duoc
tinh trang hang hoa khong tot di duoc bdc 1én tau ma ngudi
giao hang/ngudi thué van chuyén van khing khing doi co
van don “hoan hao” thi 15i thudc vé ho va ho phai chiu trach
nhiém vé viéc cham tré gay ra cho tau. Nguoc lai, néu nguoi
giao hang/ngudi thué van chuyén chimg minh rang hang da
duge bde 1én tau trong tinh trang tét ma dai Iy cua chu
tau/nguoi van chuyén lai khong ky van don hoan hao va doi
ghi chu 1én van don vé tinh trang hang héa dan dén cham tré
gay ra cho tau thi chil tau/ngudi van chuyén phai chiu trach
nhiém vé khoang thoi gian cham tré nay (va con co thé phai
chiu ca trach nhiém vé hu hong, mat mat hang hoa va cham
tra hang do tau nam lau & cang).

Mot thuc té ma hau nhu chu tau/nguodi van chuyén nao
cling da ting gip va nhiéu khi phai chap nhan 1 nguoi thué
van chuyén dong ¥ ky thu cam két bodi thuong (letter of
undertaking) néu chu tau/nguoi van chuyén bi khiéu nai vé
tinh trang hang hoa dé c6 van don hoan hao nham phu hop
voi thu tin dung (L/C) va hop doéng mua ban. Do 13 truong
hop nhimg khiém khuyét vé tinh trang hang hoa da ro rang
(chiang han nhu, bén ngoai mot sé cudn sit cé mot vai vét gi
(rust) nhe). Tuy vay, cling co truong hop chu tau/nguo’l van
chuyén ban dau khong chip thu cam két boi thuong cia
nguoi giao hang/ngudi thué van chuyén, nhung sau do lai
dong y “ting phan” va con phat sinh thém mot s6 van dé
khéc trong khi tau van chua roi cang. Cudi cung, tranh chap
phai dua ra toa an hodc trong tai dé giai quyét.

Xin néu dudi ddy mot vu tranh chap vé thoi gian cham
tré trong viéc ky phat van don cho mot chuyén tau chd hang
tir An Do vé Viét Nam da phai dua ra Trong tai Luan-Don
(London Arbitration Award, No. 12/07, Lloyd’s Maritime
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Law Newsletter No. 719, 6 June 2007) d ban doc tham
khao.

Hop dong van chuyen theo chuyen mau Gencon, chd
hang tir cang Kakinada (An Do) vé Hai Phong (Viét Nam),
hang hoa van chuyén 1a lta my dé roi (bulk wheat). Sau khi
bbc xong hang, tau khong thé roi cang ngay vi van don chua
dugc ky phat voi 1y do co tranh chap giita chil tau/nguoi van
chuyén vé tinh trang hang hoa ghi trén bién lai thuyén pho
(Mate’s Receipt) va van don.

Sau khi hang dugc bdc 1én tau, ngudi giao hang/thué
van chuyén doi phai c6 van don hoan hao véi ly do hang
d3 duoc bdc 1én tau trong tinh trang tot (sound condition)
va di dugc giam dinh vién cta ngudi mua hang kiém tra rat
nghiém ngat. Chu tau/nguoi van chuyén cin cit vao két qua
giam dinh cta giam dinh vién thuéc Hoi Bao hiém trach
nhiém dan sy ctua chu tau (P&I Club) - nguoi da thay mat
cho ca chu tau dang ky (registered owner) va chu tau danh
nghia (disponent owners - ngudi di thué lai tau dé van
chuyén hang hoa - chinh 14 ngudi van chuyén) dé giam dinh
tinh trang hang hoa khi bdc 1én tau, va chu tau cho rang, theo
mau hang lay ngdu nhién tir cic ham hang, b6t my da bi 1an
tap chat nhu soi day, co kho... Mot s chd cé hién tuong
hang bi bién mau ma nguyén nhan co thé 1a do con sot lai
mot s6 vién thude hun tring (fumigant tables), nén da tir ch6i
cap van don hoan hao cho ngudi giao hang/ngudi thué van
chuyén.

Dung trude nguy co khong lay duoc van don hoan hao,

nguoi thué van chuyén hoi “xubéng nuéc” véi dong y cé ghi
chu vé tinh trang hang hod nhung 1a ghi vao Bién ban su kién
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(statement of facts), con Bién lai thuyén pho (Mate’s receipt)
va Van don van phai “hoan hao”, tirc 12 khong cé bat cir ghi
chi nao. Ngoai ra, ho con cho rang ho khong c6 quan hé hop
ddng v6i chu tau ding ky (registered owners) - nguoi dut
khoat doi phai ghi cha tinh trang hang hoa 1én van don.

Hoi dong trong tai nhan thiy, tuy nguoi thué van
chuyén néi rang c6 1am giam dinh tinh trang hang hoa nhung
chua bao gio thu xép giam dinh ddi tich dé phan bac két luan
ctia giam dinh vién hoi P&I hodc tién hanh gidm dinh chung
(joint survey) cung voi cac giam dinh ctia hoi P&I ciing nhu
chua dua ra duoc bat ky bién ban giam dinh hay bang ching
nao khac véi bién ban giam dinh cua giam dinh vién hdi P&l
dua ra. Sau khi xem xét, hoi dong trong tai thdy rang, c6 du
co so dé két luan hang c6 1dn con tring (live weevil
infestation) nhu bién ban gidm dinh cta gidm dinh vién hoi
P&I da phat hi¢n.

Nguoi thué van chuyén cho rang do ho khong c6 quan
hé hop dong véi chu tau chinh (head owners) nén chu tau
danh nghia (disponent owners) — nguoi van chuyén ciing
khong c6 quyén khiéu nai doi ho bdi thuong vi da gy ra
cham tré cho tau. Quan diém nay di khéng duoc hoi dong
trong tai chap nhan voi phan tich rang chu tau danh nghia &
day chinh 12 “ngudi van chuyén” (carrier) ma “ngudi van
chuyén” 13 nguoi dung tau thudc so hitu ctia minh hodc tau
ctia nguoi khac (di thué tau) dé van chuyén hang hod. Vi vay,
chu tau danh nghia & day c6 day du quyén nhu mot cha tau
chinh trong viéc khiéu kién truéc hoi dong trong tai. Hoi
dong trong tai con cho rang, vi hang hoa co 1an con tring va
tap chat nén chi tau/ngudi van chuyén khong nhimg co
quyén ghi cha tinh trang nay 1én van don ma con phai co
nghia vy d6i v&i bén thir ba cam giit van don (third party
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holders of the bills of lading) trong viéc phan anh ding din
tinh trang hang hod khi bdc 1én tau thé hién trén van don.

Theo hop dong mua ban hang hoa, hang phai dugc giao
phu hop véi hop ddng vé mit chat luong, sb luong... Day 1a
quan hé gitra ngudi ban va ngudi mua va khong thé vi yéu
cau do ma phan anh khong trung thyc trén vén don tinh trang
thuc té cua hang hoa. Neu nguoi giao hang hay nguoi thué
van chuyén mudn dugc cip Bién lai thuyén ph6 va van don
hoan hao, ho phéi chirmg minh rang hang hoa duoc bdc 1én
tau trong tinh trang t6t (good condition).

Nguoi thué van chuyén biét rang hang hoéa dugc bdc
lén tau trong tinh trang khong thé duoc cdp van don hoan
hao nén da dé nghi duoc lam thu cam két boi thuong vé tinh
trang hang hoa nhu vay néu c6 khiéu nai. Thu cam két khong
phai 1a hiém khi xay ra nhung chu tau/nguoi van chuyén
khong budc phai chip nhan thu loai nay vi lam nhu vay l1a ho
d3 danh Ira bén tha ba cAm gitt van don. Ngoai ra, chu
tau/nguoi van chuyén di ty dat minh vao thé bat loi khi bdi
thudong cho bén thi ba néu co khiéu nai vé tinh trang hang
hoa va di doi nguoi ¢ thu cam két ndi trén bdi thuong thiét
hai trong khi s6 tién ma chu tau/nguoi van chuyén da tra cho
bén thir ba lai khong duoc Hoi P&I xem xét boi thuong vi
theo qui tac ctia Hoi, moi hanh vi gian dbi déu khong thudc
rii to dugc bao hiém. Do do, trong bt ky thoi gian va hoan
canh nao (ké ca tinh hubng cu thé nay 1a tau d3 boc xong
hang, chd khoi hanh) viée chi tdu/ngudi van chuyén tir chéi,
khong chap nhan thu cam két boi thuong ciing khong thé bi
coi 1a mot hanh dong khong hop 1y (unreasonable) nhu lap
luan cta ngudi thué van chuyén.
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Nhiéu ngay troi qua sau khi bdc xong hang, tau Van
chua roi cang. Cac bén van tiép tuc thuong luong vé viée cp
chirng tir “hoan hao”.

Cubi cung thi chu tau/ngudi van chuyen chép nhan thu
cam két boi thudong cua nguoi thué van chuyen va dong ¥ cap
van don hoan hao nhung van c6 ghi chi v¢é tinh trang hang
hoa trén Bién lai thuyén phé. Sau dé, vi thoi gian dd qua
muodn, nguoi thué van chuyén lai dé nghi chu tau/ngudi van
chuyén cho ghi Iui ngay trén van don (ante-dated bill of
lading) dé phu hop véi hop dong mua ban hang hoa. Mot lan
nita, chil tau/ngudi van chuyén lai chdp nhan dé nghi nay cua
nguoi thué van chuyén.

Lai xay ra tiép mot viée, vi tau do tai cang kha lau nén
d3 qua thoi han phai tra tién cudc van chuyén trong khi
nguoi thué van chuyén mudn c6 van don “freight prepaid”
(43 tra tién cudc van chuyen) Pé dugc nhu viy, chu
tau/nguol van chuyén yéu cau ngudi nguoi thué van chuyén
tra tién cude trude khi ky phat van don “frelght prepaid”.
Nguoi thué van chuyen tiép tuc gdy cham tré cho tau trong
khi 1am thu tuc dé chuyén tra tién cudc van chuyén.

Cubi cung, Héi dong trong tai két luan rang ngudi thué
van chuyén phai chiu trach nhiém vé thdi gian chim tré gy
ra cho tau trong qua trinh thuong luong vé chimg tir ciing
nhu thdi gian chd doi viée tra cudc phi van chuyén. Chu
tau/ngudi van chuyén khoéng phai chiu trach nhiém vé thoi
gian chim tré ndy.

Chu tau/ngudi van chuyén da hanh dong mét cach hop
1y trong khi ngudi thué van chuyén da cé nhitng doi héi vo 1y
- nhitng doi héi ma minh khong c6 quyén yéu cau ciing nhur
khong c¢6 quyén kéo dai thoi gian cho nhimg doi hoi vo 1y
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do, vi theo luat, ngudi thué van chuyén c6 nghia vu va béo
dam rang trong mot khoang thoi glan hop lV sau khi tau bdc
xong hang (thudng 14 mot vai gid ddng hd), tdu co thé roi
cang. Néu khong, ngudi thué van chuyén phai boi thudng
thiét hai vi da gy ra cham tré cho tau.

Trong vu tranh chip néi trén, viéc doi hoi vo 1y vé noi
dung van don ctia ngudi thué van chuyén da gay ra cham tré
cho tau 11 ngay va 6 gid. Chu tau/ngudi van chuyén cd
quyén doi bdi thudng thiét hai vé khoang thoi gian nay.

Cau hoi 27: Thé nao 1a “vao khoadny” (about)? Trong qua giao
dich, ky két hop dong mua ban hang hoa, hop dong van chuyén
hang héa, co mot sé yéu to khé xac dinh chinh xac va thuong dugc
néu 13 “vao khoang” (about). Vi du nhu sd luong hang héa sé xép
Ién tau, so tién thanh toan cho viéc mua hang...Ti do, tranh chap
co thé phat sinh tir khai niém nay. D& nghi cho biét thé nao 12 “vao
khoang” trong hang hai thuong mai quac té?

Tra loi:

Chiing ta van hay muon moi viéc phai cu the “rd rang,
minh bach” nhung thuc té lai khong thé khong ton tai nhém
tir “vao khoang”. Nhiing tranh chip thuong gip lién quan
dén tir “about” 13 s6 lugng hang hoa, s6 tién thanh toan, toc
do tau, luong dau tiéu thy trong hop déng thué tau dinh han
(time charter party). . . Noi dung cu thé cua nhitng tranh chip
nay c6 thé 1a s6 lwong hang hon hoic kém 14 bao nhiéu phan
tram, ai c6 quyén quyét dinh cudi cing vé sé lugng hang. ..
Véi “téc d0” tau thudng 13 bao nhiéu phan trim “kém”, con
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“luong dau tiéu thy” thi lai 1a bao nhiéu phén tram “hon”.
Ngoai ra, con tranh chap vé “about” ap dung cho ca toc do va
lwong dau tiéu thu hay chi 4p dung cho mot trong hai yéu t6
nay.

Hién nay, trong gidi toa an va trong tai hang hai chua
cO quan diém thong nhat hodc chiém da sb 4p dao dé giai
quyét nhitg van dé néu trén. Vi vay, chi xin néu mot vai
quan diém dé ban doc tham khao.

Truéc hét hdy xem “vao khoang” nghia 13 gi.
“About”, ngoai nhimg nghia khac, theo tir dién “Oxford
Advanced Learner’s Dictionary ” c6 nghia pho bién 1a “nhiéu
hodc it hon mot chat, mot chat vé trude hay sau, khoang
chimng, rat gan voi (a little more or less than; a little before
or after; approximately; nearly; very close to).

Cudn sach kha pho bién trong nghé hang hai “So6 tay
cho Chu tau va Thuyén truong” (Handy Book for
Shipowners and Masters) ciia H. Holman viét: “Giai thich
mot cach chinh xac nhimg tur c6 y nghia mo hdé nhu “vao
khoang” that khong dé dang chut ndo. Ngay nay, nhing tur
(khong r6 rang nhu “vao khoang”) thuong dugce hiéu 1a trén
hodc dudi 5% nhung cach hiéu khong phai da thong nhat. Vi
vdy, phai cdn clr vao timg trudng hop cu thé dé xac dinh cho
phu hop”. (Vague words such as “about” are not easy to
construe exactly. Usually these days they are taken to cover
a margin of 5 per cent, either way, but this is not a rigid rule
and each case must be considered on its own merits).

Trong hop ddng van chuyén theo chuyén, c6 khi vi
khong xac dinh duoc sé lwong hang cu thé (do ngudn hang
hodc kha niang tau c6 thé van chuyen) nén s6 lugng dugc néu
1a “vao khoang”, vi du nhu, “vao khoang 15.000 tin” (about
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15,000 mt); va cac bén cting khong c6 thoa thuén ai co quyén
quyét dinh sb luong cudi cung. Gia sir dung sai Ve s6 luong
1a 5%. Nguol Van chuyén cho rang minh co quyen do vi la
nguoi ché “nod” (hang hoa) va ‘thuong mudn sO lugng nhiéu
hon (dé ¢6 them tién cudc), chang han 15. 750 tan; con nguoi
thué van chuyén lai cho rang minh ¢6 quyen nay vi minh “la
chu” cua 16 hang nén co quyen chi xép t6i thicu 14. 250 tan.
Ta thay chénh léch 1.500 tin hang 1a mot khoan tién cudc
khong nho. Van dé& con “phtic tap” hon néu tau phai cho,
tham chi vai ngay, qua thdr Bay, Chu nhat ma khong doi
dugc tién phat vi nguoi thué van chuyén khong co nghia vu
xép hang vao nhirg ngay nay chi vi nguoi thué van chuyen
thong bao s€ x€p thém vai tram tan hang vuot qua so luong
t6i thiéu noi trén ma tau thi khong thé khai hanh vi chua xép
xong hang.

De tranh tranh chap thi hop dong nén quy dinh rd ai
co quyen quyet dinh s6 lugng dung sai va thoi diém phai
tuyén bd quyét dinh nay. Vi du, véi hang s& xép 1én tau, dung
sai (s lugng hon/kém) 1 bao nhiéu phan trim va khi nao thi
phai tuyén bd sb lugng s& xép dé cac bén ¢ lién quan thu
xép pht hop. Vi du: “15,000mt 5pct moloo to be declared in
Notice of Readiness” (10.500 tan, 5% hon/kém do chu tau
quyét dinh va duoc ghi trong Thong bao sin sang).

Mot vi du khac, theo thong 1€, trong hop déng thué
tau dinh han, “about” vé toc do tic 1a toc do co thé giam
“mot ti” va “about” vé lugng dau tiéu thu tac 1a lugng dau
tiéu thy co thé ting “mot ti”. Tranh chap xay ra 1a hai “cai ti”
nay nhu thé nao 1a vira va chii tau cé thé dugc loi “kép” hay
khong (tire 1a vira duoc giam tdc d6 tau vira duoc ting luong
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dau tiéu thu). Theo ngudi viét bai nay dugc biét, khong co
luat I¢ nao qui dinh chung cho “about” 1a bao nhi€u, ma déu
phai can clr vao tirng vu viéc cu thé dé xac dinh thé nao 1a
hop 1y. Trong khi d6 thi nhiéu toa 4n va trong tai c6 quan
diém khac nhau vé truong hop nao thi “about” duge ap dung
cho ca toc do 13n luong dau tiéu thy hay chi 4p dung riéng
biét. Co thé duge huong ca hai “ti€u chuan ” (téc do va
lugng dau tiéu thu) hay khong? Trong mot vu tranh chip
(d3ng trong Bimco Bulletin 3/85, trang 8055), hoi dong xét
xtr cho rang khi hop dong qui dinh “about 14.5 knots” (knot
= hai 1y/gio), thi tdc d6 thap nhat phai 13 13.7 knots, tic 1a
giam 0.8 knots; nhung vé luong dau tiéu thu thi tir “about”
khong c6 nghia 13 chi tau duoc hudng 5% luwong dau ting
thém trong khi vé tbe do da duoc giam roi. Tém lai 13 chu
tau khong duogc huong dong thoi ca viée ting luong dau tidu
thu 1an giam téc d6 tau néu nhu trong hop dong co tur
“about”.

Trong mot vu tranh chdp khic & Anh (ding trong
Bimco Bulletin 6/88, trang 9382), Hoi ddng xét xir cho rang
vi tde do va luong dau tiéu thu co quan h¢ chat ché va truc
tiép v6i nhau nén néu tdc do giam thi luong dau tidu thy tinh
theo ngdy ciing phai giam dé chi tau khong thé duoc “loi
don lgi kép” nhu vay.

Dai di¢n cho quan diém khac 1a cua cb trong tai vién
noi tiéng nguoi My, 6ng George T. Stam, trong bai giang vé
“cam két vé toc do va tiéu thu dau trong hop dong thué tau
dinh han” (Speed and Consumption Warranties in Time
Charters”) cho rang “néu tir “vao khoang” trong hop dong
chi dimg trude tir “toc d6”, t6i khong tin 13 no lai rang budc
tuong tu dén luong dau tiéu thu. Dung sai cho phép cua tir
“vao khoang” d6i véi toc do bao trim mot cach gian tiép vé
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mot dung sai hop 1y cho lugng dau tiéu thy. Néu tir “vao
khoang” cling dugc nhic dén trude lugng dau tiéu thy, toi du
tinh 3% dung sai 1a phu hop” (If the word “about” in the
charter party is before the speed only, | do not believe that it
should have a bearing on the consumption. The allowance
given for “about” on speed covers indirectly a logical
allowance on consumption”. If the word “about” is
mentioned before the consumption also, | estimate a 3%
allowance to be adequate).

Trong tai Luan Pon (London Arbitration) phan quyét
trong vy kién (dang trong Bimco Bulletin 1/86, trang 8315)
nhu sau: “Theo su dién giai ty nhién, truc tiép va thong
thuong cta viéc bao dam vé tdc do va luong dau tiéu thu, boi
vi tir “vao khoang” dugc dung cho ca toc d6 13n luong dau
tiéu thu nén né phai duoc ap dung cho ca hai vin dé nay”
(that on an ordinary, straightforward and natural reading of
the speed and consumption warranties, since the word
“about” was used in relation to both, it should be applied to

both).

Trong mot vu tranh chép khac vé “about”, Trong tai
Luan DPén ciing c¢6 quan diém twong tu (ding trong BIMCO
Bulletin 3/87, trang 8809); do6 1a “phai c6 mot khoang dung
sai nao d6 cho tir “about” va ap dung cho ca téc do 1an luong
dau tiéu thu” (some margin for the word “about” had to be
applied not only to the speed, but also to both the
consumption figures).

Tém lai, cho dén nay, van con nhiéu quan diém khéc
nhau vé “about” trong tranh chap lién quan dén so luong
hang hoa, toc do, lugng dau ti€u thu... Vi vay, ngoai phan
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tich ¢ trén, nén tham khao thuc tién xét xur trong nudc va
quoc té deé c6 cach xtr 1y thich hop.

Cau hoi 28: Khdng co hang dé xép (loading), tau phai doi dén
bao gio? Tau dén cang ding thoi han theo hop dong van chuyén
theo chuyén dé xép hang nhung nguoi thué van chuyén cho hiét tau
phéi cho khodng 8 ngay mdi co hang. Chi taw/nguoi van chuyén co
quyén ra lénh cho tau roi cang va doi bai thuong thiét hai hay
khong?

Traloi :
Tinh trang tau dén cang nhung khong c6 hang hoic
phai cho doi “dai ¢6” lam cho chu tau/ngudi van chuyén &
tien thoai ludng nan” xay ra khong phai la

A 66

trong tinh thé
hiém.

RO rang 1a ngudi thué van chuyén da giy ra cham tré
cho tau nhung vin dé khéng don gian chut nao néu chu
tau/nguoi thué van chuyén ty y cho tau roi cang ma khong
can nhic k§. Tuy & trong tinh trang “bdi réi” nhung chi
tau/nguoi van chuyén van phai hanh dong mot cach than
trong dé tranh viéc nguoi thué van chuyén co thé “kién
nguoc” vi nhimg viéc 1am vi pham hop ddéng cua chu
tau/ngudi van chuyén, va ho co thé ngay lap tirc chuyén tir vi
tri nguoi bi khiéu nai sang nguoi khiéu nai. Hon nita, ho con
c6 thé khoi kién cha tau/ngudi van chuyén.

Chu tau/ngudi van chuyén chi co thé ra 1énh cho tau roi
cang va doi nguoi thué van chuyén boi thuong thiét hai khi
nguoi thué van chuyén vi pham hop dong; cu thé 1a ho khong
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thé cung cip dugc hang hoa cho tau. Thyc tién xét xir clia
nhiéu trong tai va toa an cho thay néu ngudi thué van chuyén
tr chdi thuc hién hop déng van chuyén theo chuyén thé hién
¢ hanh vi khong cung cip hang hoa cho tau thi chil tau/nguoi
van chuyén c6 thé coi nhu hop déng da bi cham dut va doi
nguoi thué van chuyén boi thudng thiét hai vi khong thuc
hién hop dong. Viéc khong cung cap hang hoa cho tau chi
dan dén viéc tir chéi thuc hién hop dong néu nhu: a) Ngudi
thué van chuyén thong bao cho chu téu/ngu:(‘)’i van chuyén
rang ho khong hoic khong thé cung cip hang cho tau, hoac
b) Néu nhu khong co théng bao do, thi cling rd rang rang
khong thé c6 hang hda dé xép cho tau trude khi hop dong bi
chdm dat. Trong trudng hop sau (truong hop b) thi chu
tau/nguoi van chuyén khong can phai doi cho dén hét thoi
han 1am hang (laytime) truéc khi coi nhu hgp dong bi chdm
dat. Chii tau/ngudi van chuyén co thé thuc hién viéc nay
ngay khi 1& rang 1a nguoi thué van chuyén khong co hang dé
xép cho tau kip thoi. Tuy vy, néu can thiét chu tau/ngudi
véan chuyén nén doi thém mot thoi gian du dé c6 thém ching
ctr chimg minh 16i cia ngudi thué van chuyén (theo cudn
sach “gdi dau giudng” cla nhiéu chu tau va thuyén truéng:
“S6 tay cho Chu tau va Thuyén trudng” (A Handy Book for
Shipowers and Masters), xuit ban 1an thir 16, cua tac gia H.
Holman néi vé hiu qua cua viéc nguoi thué van chuyén
khong cung cap hodc cung cap khong du hang hoa cho tau).
Ngodi ra, chi tau/ngudi van chuyén ciing nén tham khao y
kién ctia Hoi P & I trudc khi tuyén bd hop dong bi cham dut
do 18i ctia nguoi thué van chuyén.
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Can luu y, nguoi thué van chuyén khong bi coi 1a vi
pham hop ddng du ho tuyén b rang dén tan ngay X nao do
méi c6 hang dé xép 1én tau vi nhu vy khong phai 1a khong
c6 hang ma chi 1a cham... “thé tham” ma théi va hop dong
d3 “thdy trude” viéc nay bang diéu khoan vé tién phat dobi
nhat ma hai bén di thoa thuan. Phan quyét duéi day cua hoi
dong xét xtr trong vu kién “ndi dinh ndi ddm” & dau thé ky
trudc van con dugc cong nhan rong rai: “Néu hanh vi cua
ngudi thué van chuyén khong dan dén viéc don phuong
cham dut hop dong thi tau van phai doi cho dén khi hang san
sang dé xép 1én tau. Néu thoi han xép hang da hét do nguoi
thué van chuyén khong c6 hang kip thoi, cha tau/ngudi van
chuyén chi ¢6 quyén duoc hudng tién phat doi nhat; chir
khong dugc doi tién phat luu tau (trir khi c6 thoa thuan khac)
(vu “Inverkip” kién “Bunge” nam 1917). Nguyén vin bang
tiéng Anh nhu sau : “If the charterer’s conduct does not
amount to repudiation of the chartererparty, the ship
must wait until the cargo is made available for shipment.
If the laytime is exceeded by the charterer failing to have
the cargo in time the shipowner is entitled to demurrage;
not to damages at large for the detention” (Inverkip v.
Bunge, 1917).

Chu tau/ngudi van chuyén cé thé thuc hién quyén cam
giir hang hoa (lien on the cargo) sau khi hang di duoc xép
1én tau dé doi tién phat doi nhat do tau phai chd hang. Dé han
ché thiét hai, nhiéu chu tau/ngudi van chuyén thuong cb
ging dua vao hop déng mirc tién phat doi nhat, phat luu tau
& mirc c6 thé bu dip thiét hai cung v6i diéu khoan vé tau co
quyén roi cang sau mot thoi gian chd hang nhit dinh va
ngudi thué van chuyén phai bdi thuong thiét hai phat sinh.
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r’S 2 - -n? " - ~ r’S - ~ - ~ - -
Cau hoi 29: Hiéu thé nao vé nguyén Iy <Mat khi da bi phat thi
:
luén ludn bi phat~?
?

Tra loi:

Theo quan diém cua cac chu tau khi khoang thoi gian
cho phép (laytime) quy dinh trong hop dong dung dé xép
hodc d& hang da hét thi ngudi thué phai tré tién phat cho chi
tau vé nhitng ngay cham tré tlep theo. Nhitng ngay nay bao
gdm ca ngly chu nhat, ngay 1€, ngdy mua ma 1& ra trong
laytime duroc mién trir.

Nhu vay, dudi goc d6 chi tau, nguoi thué phai tra tién
phat cho tat ca moi thoi gian tau bi luu gitr kéo dai dé hoan
thanh viéc xép d& hang. Vi dy, laytime quy dinh trong mot
hop ddng cho viéc xép va d& ‘hang la 12 ngay. S6 ngay nay
da bi sir dung hét tai cang xép hang va nhu vay laytime &
cang d& hang khong con nira. Do d6, ngay khi tau dén cang
dd hang 1a da bi phat va khi da bi phat roi thi khong can phai
trao thong dat, (notice of readiness).

Trong cac gi6i chil tau, quan diém nay rit pho bién va
trong thyc té xét xir tranh chp nhiéu toa 4n va trong tai qudc
té cling van dung nhu vay dé xét xtr. Dudi day xin gidi thiéu
mot truong hop dién hinh.

Cong ty Navicra thué tau cua hang tau Louis chiéc tau
“Dias” dé ché bot mi tir cang Philadelphia di cang Hsinkang.
Hop dong thué tau ky theo mau Baltimore Berth Grain Form,
trong d6 Diéu 15 quy dinh tai cang d& hang nguoi thué hodc
chu hang c6 quyén hun siy cac hdm tau hodc hang hoa. Chi
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phi hun sdy do ngudi thué hodc chu hang chiu, thoi gian sir
dung dé hun sy sé khong tinh vao laytime. Ngoai ra hop
dong cing quy dinh thuyen trudng phai hop tac voi nguoi
thué dé cac cong viéc nay tién hanh duoc troi chay.

Tau “Dias” xep 27.700 tin bot mi tai Philadelphia,
ngay 3 thang 10 nim 1993 dén cang Hsikang. Tau ddu tai
khu vuc thuong mai cang ngay sau khi dén. Do vdy, tir ngdy
03/10/1993 tau thyc sy da du diéu kién dé coi nhu mot
arrived ship, theo quy dinh ctia hop dong laytime bét dau tinh
tir 13h ngay 04/10/1993. Theo hop dong, toc d6 d& hang 1a
1.500T “per weather working day of 24 consecutive hours”.
Theo hop dong laytime tong cong la 18 ngay, 11gio va 12
phit. Laytime hét han vao lac 0 gio 12 phat ngay
26/10/1993, luc nay tau van phai dau ngoai phao chd vao
cau. Tur ngay 9 dén ngay 25/11/1993, nghia la 16 ngay 6 gio,
cht hang tién hanh hun sdy hang, dén thoi diém nay tau van
chua duoc vao cau. Cudi cung dén ngay 06/12/1993 tau méi
duoc cap vao cau dd hang. Chu tau doi ngudi thué phai tra
tién phat 13 338.635 USD, tong sé thoi gian phat 1a 45 ngay
3gio 38 phut. Tuy nhién, ngudi thué 14p luan rang trong 45
ngay phat néi trén phai loai trir nhitng ngay hun say hang,
nghia 1a 16 ngay 6 gid, do d6 tién phat chi con 13 316.760
USD chir khong phai 13 338.635 USD. Ngudi thué cho ring
Diéu 15 luc nay khong con gia tri. Tiép do, Piéu 13 va 14
ctia hop dong dugce dua ra dé nghién ciru. Piéu 13 cia hop
ddéng quy dinh rang mic d& hang 1a 1.500T ngdy wearther
working day of 24 consecutive hours (Chu nhat va ngay 18
khong tinh du c6 lam). Laytime tai cang d&, theo hop dong
quy dinh, bat dau tir 13 gio cing ngay néu thong dat san sang
lam hang dwa budi sang hodc tir 8 gio' ngay hom sau néu
thong dat dwa budi chiéu trong gid lam viéc. Ngoai ra, hop
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déng quy dinh thém 13 thoi gian chd cau, di chuyén tau
(shifting) duoc coi nhu 1a discharging time. Néu tau d& ¢
cang thr 2 thi laytime s& tinh ngay sau khi tau dén cang bat
ké d3 vao cau hay chua. Diéu 14 quy dinh mic phat 1a 7.500
USD mot ngay, mirc thudng 1a 3.750 USD ngay.

Vu tranh chép trén kéo dai va gitta chu tau va nguoi
thué khong di dén mot giai phap nao ca, do vay cubi cung
dua ra toa an cua Anh dé giai quyét. Toa di lap luan rang
mot van dé tuong d6i rd rang trong phap luét la néu trong
mot hop dong thué tau c6 quy dinh mét s6 thoi gian nao do
cho viéc xép dd hang, khi thoi gian di hét han ma viéc xép
d& hang chua xong thi ngudi thué da vi pham hop dong. Mot
khi di vi pham hop dong thi ngudi vi pham phai ganh chiu
moi hdu qua va khéng dugc hudng bat cr mién trir ndo.
Chinh déy la co s cua phap thuyet “Mot khi da bi phat thi
khong mot sy mién trir ndo cé thé ngin can viéc phat do tiép
tuc trir khi hop dong quy dinh khac”.

Trong vu tranh chip noi trén van dé dat ra 1a liéu 10
van dung trong Piéu 15 cta hop dong co 16 rang khong va co
mién trir cho nguoi thué khong phai tra tién phat theo mirc 7.
500 USD/ngay ké tir ngay 26/10 khi laytime da hét ciing nhu
trong miy ngay hun say hang (9-25/11/1993).

Nguoi thué tau da van dung doan “at any time” (at the
dischargiging port, the Charterer to have the option at any
time to fumigate at their expense ship’s holds and/or cargo)
dé khudc tir trach nhiém, toa an da bac bo lap luan nay va noi
rang cac tir “at any time” “and time to used not to count”
duogc xéac dinh trén co sé tong chi phi thuc té da duy tri tau va
thuyén bo trong thoi han doi nhat. Thoi gian tau bi luu lai
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cang xép hang sau khi thoi han xép hang (laytime) da hét han
doi nhat do nguoi thué tau hodc nguoi giao hang gay ra goi
1a thoi gian luu tau. Ngudi chuyén chd c6 quyén doi bdi
thuong cac thiét hai phat sinh do luu tau.

Cau héi 30: Nguoi van chuyén cé quyén gi trong viéc xi Iy
hang hoa van chuyén co dau hiéu bi xo léch va phai chang buéc lai
trong qua trinh van chuyén?

Vi du: Nguoi thué van chuyén ky hop dong van chuyén
theo chuyén (voyage charter party) dé chd sit cudn (steel
coil) tir cang Port Kelang (Malaysia) vé cang Hai Phong. Tau
roi cang Port Kelang trong tinh trang binh thuong. Sau do,
nguoi thué van chuyén nhan duogc dién cua chu tau/nguoi
van chuyén thong bao 13 tau phai ghé vao cang Singapore dé
ching budc lai hang hoa do trong khi chay trén bién, nhiéu
cudn sat da bi xé dich (thay doi vi tri so v61 vi tri ban dau) vi
day chang budc bi long, mot sd bi dut. Chu tau/nguoi van
chuyén yéu cau moi chi phi lién quan dén chiang budc lai
hang héa do ngudi thué van chuyén phai chiu. Hon nita, ho
yéu cau phai tra chi phi nay truéc khi tra hang (d& hang).
Néu khong, ho s& khong tra hang cho ngudi nhan hang. Ly
do ma cha tau/ngudi van chuyén dua ra la trong hop dong
van chuyén theo chuyén néi trén, phan thoa thuin vé chang
budc hang hoa c6 cau: "Chi phi ching budc, chén 16t hang
hoa do ngudi thué van chuyén chiu" (lashing, securing,
dunnage, if any, to be for Charterer's account). Nguoi thué
van chuyén cé phdi tra chi phi chang budc lai hang hod
khong?

Tra loi:
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Hang hoa da bi dich chuyen (shifting) trong qua trinh
van chuyen va su dich chuyén nay c6 lién quan truc tiép dén
viée sip dit (stowage) va bao dam cho hang hoa dugc ching
budc chic chin (securing), khong bi dich chuyén trong hanh
trinh trén bién.

Du ai (chu tau/ngudi van chuyén hay nguoi thué van
chuyén) phai tra chi phi chiang budc hang hoa theo thoa thuan
trong hop dong van chuyén theo chuyén thi mot trong nhiing
nhiém vu cua thuyén truong 1a khéng duge cho tau roi bén
trong tinh trang "khong du kha ning di bién"
(unseaworthiness). Nhiém vu nay bao gém viéc thuyén
truong phai bao dam rang, trude khi cho tau khoi hanh tir
cang nhan hang (Port Kelang), hang hoa di duoc chang
budc, chén 16t chic chin, thich hop ma mot thuyén truéng
voi kha nang chuyén mon va su than trong, trach nhiém, tan
tam ding muc phai thuc hién. Tiéng Anh goi ngudi thuyén
trudng nhu vay la "prudent master". Ngoai ra, trong hanh
trinh trén bién, thuyén truéng con phai thuong xuyén cho
kiém tra dé chéng budc, chén 16t lai hang hoé khi can thiét
nham dam bao rang tau va hang hoa ludn ludn & tinh trang an
toan toi da co thé dugc. Trong trudng hop ndy, thuyén
truong da co thibu sot trong viée chat xép va ching budc
hang hoa tai cang nhan hang. Do d6, moi chi phi lién quan
dén viéc ché“mg budc lai hang hod tai Singapore do chu
tau/ngudi van chuyén phai chiu.

Xin luu y thém, theo Cong wéc SOLAS 1974 (1974

International Convention for the Safety of Life at Sea, as
amended - Cong udc qubc té vé bao dam an toan sinh mang
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trén bién, nam 1974, c6 stra déi), trén mdi tau bién ché hang,
trir nhitng tu chuyén dung dé van chuyén hang ran va hang
long ché x6 (solid and liquid bulk cargoes), luon phai co tai
liéu huéng dan cach sip dat, chén 16t, ching budc hang hoa
(cargo securing manual) duoc cac hing ding kiém
(classification society) chap nhan. Tai liéu ndy con phai phi
hop v6i van ban thong bao (circular) s6 745, ngay 13/6/1996
ciia Uy ban An toan hang hai tryc thudc To chirc hang hai
quéc t& (IMO). Nhitng yéu cau nay c6 hiéu lyc tir ngay
31/12/1997.

Do d6, nguwoi thué vin chuyén khong phdi tra chi phi
lién quan dén viéc chang buéc lai hang héa tai Singapore.
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Phan Ill
NHUNG CAU HOI LIEN QUAN TO1 VAN BON

Cau hoi 31: Van don Ia gi va chiic nang cua van don?

Tra loi:

Van don (Bill of Lading - viét tat 1a B/L) 1a ching tir
van chuyén duong bién do ngudi van chuyén hoic dai dién
cua ho ky phat cho nguoi giao hang sau khi hang hoa da
duoc xép lén tau hodc sau khi da nhan hang hoa dé véan
chuyén dén noi tra hang. Trong thyc tién hang hai, ngudi ky
véan don thuong la thuyén truong hodc la dai ly cua tau néu
ho duoc thuyén truéng Gy quyén.

Van don 13 bang chung vé viéc ngudi van chuyén di
nhan hang héa véi sb lugng, chung loai, tinh trang nhu duogc
ghi trén van don dé van chuyén dén noi tra hang; 13 bang
chtng vé quyén s& hiru hang héa, c6 thé dung dé dinh doat,
nhan hang va 1a bang chimg cta hop ddng van chuyén hang
hoéa bang dudng bién.
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Van don dugc ky phat theo bd gdm cic ban gbe
(original) va cac ban sao (copy). Tron bé van don gbe (full
set) thudng c6 ba ban gdc gidng nhau. Khi thanh toan tién
hang theo phuong thic tin dung ching ttr, nguoi ban thuong
phai xuét trinh tron bd van don géc méi dugc thanh toan tién
hang.

Pé duogc nhan hang, nguoi nhan hang phai Xuat trinh
mot ban van don gbc cho nguoi van chuyén. Khi dd c6 mot
ban van don goc duge xuét trinh thi cac ban goc con lai s€
khong con gia tri dé nhan hang.

Van don c6 ba chtrc ndng quan trong sau:

- La bang ching vé viéc nguoi van chuyén da nhan
hang hoa véi s6 lugng, chung loai va tinh trang nhu ghi trén
van don dé€ van chuyén dén noi tra hang;

- La bang chtng vé so hiru hang héa dung dé dinh doat
va nhan hang. Do cé tinh chit s¢ hiru nén van don 1a mot
chtng tir luu thong duge. Nguoi ta c6 thé mua ban hang hoa
ghi trén van don bang cach chuyén nhuong van don;

- La bang chimg cua hop dong van chuyén. Mic du ban
than van don khong phai 1a mot hop dong vi né chi c¢é chir
ky cua mét bén, nhung véan don c6 gia tri nhu mdt hop dong
van chuyen diéu chinh mdi quan hé phap luat gitra nguoi van
chuyén va ngudi nhan hang hoic nguoi nim giit van don
(B/L holder). Cac diéu khoan va diéu kién van chuyen in &
mat sau van don bi chi ph01 boi lut hang hai cta quoc gia,
cling nhu cac Cong udc qudc té vé& van don va van chuyén
hang hoa bang duong bién.
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Véi ba chlic nang nhu trén, van don 1a mot chung tur
khong thé thiéu duoc trong budn ban qudc té. N6 1a chimg tir
quan trong trong thanh toan quéc té, bao hiém va khiéu nai
doi boi thudng ton that, mit mat cua hang hoéa.

Céau héi 32: Van don duoc phan loai nhu thé nao?

Tra loi:

Trong thyc tién hang hai thuong gip nhiéu loai van don
khac nhau. Cin clr vao céc tiéu chi nhu: hang da xép 1én tau
hay chua, kha nang luu thong ctia van don, tinh trang cua
hang hoa bi ghi chu trén van don, dac diém cua hanh trinh
v.v... van don dugc phan loai nhu sau:

(a). Can cur vao viéc hang da xép 1én tau hay chua, co
hai loai: van don da xép hang lén tau (Shipped on board B/L)
va van don di nhan hang dé xép (Received for shipment
B/L).

- Van don d xép hang 1én tau (Shipped on board B/L)
1a van don duoc ky phat sau khi hang hoa da thyc sy dugc
dugc xép 1én tau tai cang xep hang. Ngay ¢ mat trudc cua
van don loai nay thudng in sin cau: “Pa duoc xép 1én tau
hang hoéa hodc cac ki¢n chira dung hang hoéa...” (SHIPPED
ON BOARD the goods or packages said to contain goods...).

- Van don d3 nhan hang dé xép (Received for shipment
B/L) 1a van don dugc cép sau khi nguoi van chuyén nhan
hang ctia ngudi thué van chuyén, dua vao kho bai dé cho xép
1én tau. Tai mit trude cua van don thudng in san cau: “Nhan
dé xép...” (Received for shipment...) hodc “Nhan dé van
chuyén. . . ” (Received for carriage...). Khi hang hoa thuc sy
dugc xép 1én tau, ngudi van chuyén ghi chii thém trén mat
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truéc cua van don cau: “P3 duoc xép 1én tau ngay...”
(SHIPPED ON BOARD on...) va ky tén. Khi d6 van don da
nhan hang dé xép (Received for shipment B/L) tré thanh van
don d3 xép hang 1én tau (Shipped on board B/L).

(b). Can cir vao kha niang chuyén nhuong (hay con goi
1a kha nang luu thong) ctia van don, c6 ba loai: van don theo
1énh (Order B/L), van don dich danh (Straight B/L) va van
don v danh (Bearer B/L).

- Van don theo 1énh (Order B/L) l1a van don ma tai 0
“Nguodi nhan hang” (Consignee) khong ghi tén ngudi nhan
hang, ma ghi hai tr “Theo 1énh” (To order) hodc theo 1énh
cua mot nguoi nao d6 dugc nguoi giao hang (Shipper) chi
dinh phat 1énh trd hang, vi du: “Theo 1énh cua Ngan hang
Ngoai thuong Viét Nam” (To order of the Bank for Foreign
Trade of Vietnam). Truong hop trén van don chi ghi hai tu:
“Theo 1énh” (To order), ma khong ghi 1o theo 1€nh cua ai thi
nguodi giao hang mic nhién 13 nguoi cd quyén phat lénh tra
hang.

Van don theo 1énh c6 thé chuyén nhuong dugc bing
cach ngudi c6 quyén phat 1énh tra hang ky hau (ky ¢ mit sau
van don). Néu van don khong dugc ky hau thi chi c6 nguoi
c6 quyén phat 1énh tra hang méi cé thé nhin dugc hang tir
ngudi van chuyén.

- Van don dich danh (Straight B/L) 1a van don ma trén
do ghi 10 tén, dia chi cia ngudi nhan hang. Chi c6 nguoi
nhan hang c6 tén ghi trén van don madi1 duge nhan hang. Van
don dich danh khong thé chuyén nhuong duoc bang cach ky
hau.
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- Véan don v6 danh (Bearer B/L) la van don trén do6 6
“Nguoi nhan hang” bo tréng, khong ghi ~gi. Nguoi van
chuyén giao hang cho bat ky ngudi ndo xuit trinh van don
cho ho. Van don v6 danh duoc chuyen nhuong bang cach
trao tay.

(c). Can ctr vao ghi chu trén van don, c6 hai loai: van
don hoan hio (Clean B/L) va van don khong hoan hdao
(Unclean B/L).

- Van don hoan hdo (Clean B/L) la van don trén do
khong ¢ ghi chil cia nguoi van chuyén vé tinh trang xau ciia
hang hoa hodc bao bi bi khuyét tat hay bi hu hong. Nhiing
ghi cht chung chung nhu: “khong biét vé trong luong, pham
chat va ndi dung bén trong” hay “bao bi dung lai” khéng 1am
mat tinh hoan hao cua van don.

- Van don khong hoan hao (Unclean B/L) la van don
ma trén d6 co ghi cht vé tinh trang xdu cta hang héa hoic
bao bi bi khuyét tat hay bi hu hong, vi du: “mot sé bao hang
bi rach v6”, “cac thung bi 1o ri”, “mot s6 kién hang bi uot”
hodc “céc bao gao cd con trung va mot” v.v... Van don
khong hoan hao s& khéng dwoc ngin hang chip nhan dé
thanh toan tién hang.

299 ¢

(d). Can ctr vao dic diém hanh trinh van chuyén, c6 ba
loai: van don di thiang (Direct B/L), vin don di subt
(Through B/L) va van don da phuong thic (Multimodal
Transport B/L).

- Van don di thang (Direct B/L) 13 van don duoc st
dung trong trudng hop hang hoéa duogc van chuyén tir cang
xép hang dén cang d& hang bang mot chiéc tau, tic 1a hang
hoa di thang tir cang xép hang dén cang d& hang ma khong
phai chuyén tai ¢ cang doc dudng.
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- Van don di subt (Through B/L) 1 van don duoc st
dung trong truong hop hang hoéa duoc van chuyén tir cang
xép hang dén cang d& hang cudi cing bang hai hay nhiéu con
tau cua hai hay nhiéu ngudi van chuyén khac nhau, tic 1a
hang hoa phai chuyén tai & doc duong. Van don di sudt co
dac diém:

+ C6 diéu khoan cho phép chuyén tai;

+ C6 ghi 16 cang xép hang, cang d& hang va cang
chuyén tai;

+ Nguoi cap van don di sudt chiu trach nhiém vé hang
hoa trén toan bo hanh trinh van chuyén tir cang xép hang dén
cang d& hang cudi cung, ké ca trén ching dudng do ngudi
van chuyén khac thuc hién.

- Van don da phuong thtirc (Multimodal transport B/L)
hay con goi 1a van don van tai lién hop (Combined transport
B/L) la van don duoc st dung trong truong hop hang hoa
dugce van chuyén tir noi di dén noi dén bang hai hay nhiéu
phuong thirc van tai khac nhau, tac 1a co nhiéu chang van
chuyén thiy, bo khac nhau trong d6 c6 van chuyén bang
duong bién. Van don van tai da phuong thirc ¢ dic diém:

+ Trén van don ghi rd noi nhan hang dé van chuyén va
noi tra hang;

+ Trén van don ghi rd noi dugc phép chuyén tai va cac
phuong thirc van tai tham gia van chuyén hang hoa;

+ Ngudi cap van don da phuong thirc phai chiu trach
nhiém vé hang hda trén toan bd hanh trinh van chuyén tir noi
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nhan hang c6 thé nam sau trong ndi dia cua mot nudc dén
noi trd hang c6 thé nam sau trong nodi dia ciia nude khac.

(e). Mot s6 loai van don khéc:

- Van don ky phat theo hop ddng van chuyén theo
chuyén (Charter Party B/L) 1a van don dugc sir dung trong
truong hop hang hoa duoc van chuyen theo céc diéu khoan
cua hop dong van chuyén theo chuyén. Trén van don thuong
ghi cau: “stt dung v6i hop doéng van chuyén theo chuyén”
(To be used with Charter Party). Mat sau cua van don khong
¢6 cac diéu khoan vé diéu kién van chuyén. Vi vdy, cac diéu
khoan ctia hop dong van chuyén theo chuyén ciing dugc ap
dung cho van don.

- Van don di xuét trinh (Surrendered B/L) 1a van don
ma nguoi giao hang, sau khi nhan dugc tron bo van don, da
Xuat trinh mot ban goc cho nguoi van chuyén hoic dai ly cua
ho tai cang xép hang. Trong truong hop van don da Xudt
trinh thi ngudi van chuyén c6 trach nhiém chi thi cho thuyén
truong hodc dai ly ciia minh ¢ cang d& hang giao hang cho
nguoi nhan hang ma khong can yéu cau xuat trinh van don
goc.

- Van don cua nguoi giao nhén hay con goi la van don
thtr cap (House B/L) 1a van don do ngudi giao nhéan ky phat
khi ho thyc hién chirc nang cua nguoi van chuyén.

- Vén don thay doi (Switch B/L) 1a van don duogc cap
lai theo yéu ciu cia nguoi giao hang hay nguoi nam gitr van
don (B/L holder) dé thay d6i mot s0 chi tiét trén van don
nhu: cang xep hang, cang do hang, sO luong hang, ngay ky
van don v.v... nham dap mg cac yéu cau trong viéc mua
ban, chuyén nhuong hang héa ghi trén van don. Vé nguyén
tic, dbi voi mot 16 hang khong duoc phép cip hai bo van don
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cing song song ton tai. Vi vay, thong thuong nguoi van
chuyén chi ky phat bd van don thir hai sau khi da thu hoi
duoc bd van don thr nhat.

- Van don cho bén thtr ba (Third party B/L) 1a van don
ma trén do6 c6 ghi nguoi thy huong thu tin dung (L/C) khong
phai la nguoi giao hang ma la mot nguoi khac. Van don nay
dugc str dung trong truong hop nguoi c6 hang hoa xuat khau
tiy thac qua mot don vi xuét nhap khau.

Ngoai nhing loai vin don néu trén, nhirng nim gan day
trong thuc tién hang hai xuat hién mot loai ching tir van
chuyén c6 tén goi la “Sea-Way Bill” (gidy giri hang dudng
bién, con goi 1a Sea Waybill, Seaway Bill, Waybill). Chting
tir nay khong giao dich, chuyén nhuong dugc nhung nd rat
tién loi vi nguoi nhan hang co the nhan dugc hang ma khong
can xuat trinh Sea-Way Bill gbc. Tuy nhién, cho dén nay
Sea-Way Bill phan 16n duoc sir dung dé van chuyén hanh Iy
ca nhan, hang mau, hang phi mau dich va hang héa buon ban
theo phuong thirc ghi s6 (open account trading) giira cac ban
hang tin cdy.

Cau héi 33: Van don gdm nhiing noi dung gi?

Tra loi:
Theo quy dinh cua Bo ludt hang hai Vi¢t Nam, van don
c6 nhiing ndi dung nhu sau:

- Tén va tru s& chinh ctia ngudi van chuyén;
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- Tén nguoi giao hang;

- Tén nguoi nhan hang hoac thé hién 1o van don duoc
ky phat dudi dang van don theo 1€nh hay van don vo danh;

- Tén tau;

- Cang xép hang;

- Cang do hang;

- Mb ta vé chung loai, kich thudc, thé tich, sb luong
don vi, trong luong va gia tri hang (néu can thiét);

- M6 ta vé tinh trang bén ngoai hoic bao bi hang hoa;

- Ky, ma hiéu va dac diém nhan biét hang héa ma
nguodi giao hang da thong bdo bang van ban trudc khi xép
hang 1én tau va dugc danh dau trén ting don vi hang hoa
hoac bao bi;

- Tién cudc van chuyén va cac khoan thu khac cia
nguoi van chuyén va cach thire thanh toan;

- S6 ban van don gbc da ky phat cho nguoi giao hang;

- Thoi diém va dia diém ky phat van don;

- Chir ky cta nguoi van chuyen hodc cta thuyén truong
hoic dai dién khac c6 tham quyén cta ngudi van chuyén.

Trong thyc tién hang hai, mdi mot chu tau hodc nguoi
van chuyén tu soan thdo va ky phat van don theo mau riéng
cua minh, nhung nhin chung thi ndi dung va hinh thuc cua
cac van don la twong ty nhu nhau.

Mot ban van don goc thudng cé hai mat: mit trudc va
mat sau. Mt trude cua van don bao gom: tén va dia chi cua
nguoi van chuyén, nguodi giao hang, ngudi nhan hang, nguoi
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nhan thong bdo, tén tau, cang xép hang, cang d& hang, ky ma
hiéu hang hoa, $6 lugng don vi, trong luong hoac khdi luong
hang, tinh trang bén ngoai hodc bao bi hang hda, tién cudc
van chuyen va cach thire thanh toan, s6 cua van don, ngay
cip, noi cip, sb luong ban gdc duoc ky phat, chit ky cia
nguoi van chuyen hodc cua thuyen truong hoac cua dai ly
néu duoc thuyén trudng oy quyeén.

Mat sau cua van don bao gom cac diéu khoan van
chuyén dugc in sin. Cac diéu khoan nay quy dinh rd quyén
va trach nhiém ciia nguoi van chuyén va cta chu ‘hang. Mac
du nguoi van chuyén don phuong quy dinh cac diéu kién van
chuyén in sin trong van don, nhung cac diéu khoan nay phai
phu hop v6i cac quy dinh vé van don va van tai dudng bién
trong luat qubc gia va trong cac Cong udec quic té.

Cau hdi 34: Co nén ding mau van don mdi CONGENBILL 2007
khong?

Tra loi:

Mau van don mdi CONGENBILL 2007 (duoc ky phat
theo hop dong van chuyén theo chuyén, mdu GENCON) di
bat dau dugc sir dung kha pho bién gan dy. Tuy nhién, mau
van don cii - CONGENBILL, EDITION 1994 van luu hanh
rong rdi. Nhitng diém khac nhau gifra CONGENBILL,
EDITION 1994 (miu cii) va CONGENBILL 2007 (mau
mai) dugce phan tich sau day:
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Ké tir khi ra doi nim 1933, ban “Quy tic thuc hanh
thong nhat vé tin dung chimg tu” (Uniform Customs and
Practice for Documentary Credits) cua ICC — International
Chamber of Commerce - Phong Thuong mai Quéc té) dung
trong thanh toan qudc té bang thu tin dung (Letter of Credit)
da duoc stra d6i nhiéu lan nham theo kip qué trinh phét trién
cua thuwong mai, van tai va thong tin lién lac toan cdu. Ban
sira d0i duoc coi 1 “tan tién” cach day hon 15 nam la ban sd
500 nam 1993 (1993 Revision ICC Publication No. 500) va
ban moi nhat (tinh dén nam 2009) 1a “Quy tic thuc hanh
théng nhat vé tin dung chimg ti” (ICC’s New Rules on
Documentary Credit — ICC Uniform Customs and Practice
for Documentary Credits 2007 Revision) c6 hiéu luc tu
1/7/2007), goi tat 1a UCP 600.

Lién quan dén van don, néu dé y dén lich sir phat trién
ctia phan ghi chit ky trén do s& thdy, khoang trudc nim 1993,
phan nay kha don gian, tham chi chi ghi “As Agent” (la dai
1y) kém theo mot chit ky hay con diu ma trong nhiéu trudng
hop, khong xéac dinh dugc nguoi ky 1a dai 1y cho ai! Ky nhu
thé thi “bat cong” qua vi quyén so hiru hang hoa chuyén tir
ngudi ban sang nguodi mua thong qua nguodi van chuyén ma
van don la ching tir s¢ hiru hang hoa lai dugc ghi “don so”
nhu vay thi rit kho “qui trach nhiém” va dé bi gia mao (vi
kho kiém tra). Ct khoang 10 - 15 nam, UCP lai co sua doi
l1am cho van don, trong mot sd truong hop, ciing thay doi
theo. Mau van don méi (CONGENBILL 2007) di duoc Uy
ban chung tir cia BIMCO (Baltic and International Maritime
Council) chap nhan thang 11/2007 va ciing c6 hai trang nhu
mAu cii nhung da c6 mot sb thay doi.

Thay doi trén trang 1 ciia miu méi:
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Mau cii ghi tén tit ciia van don 1a “Congenbill”, edition
1994; miu méi 1a Congenbill 2007 va c¢6 thém phan Bill of
Lading No. (sé van don). Theo qui dinh cia UCP 500 va
UCP 600, phai ghi rd tén ngudi van chuyén ma mau van don
cii lai khong cé phan nao danh riéng cho viéc nay nén ngudi
ban hang, ngudi giao hang... cir phai ghi thém (in, ddnh
may...) 1én van don, thanh ra trong hoi bi “lem nhem” ma
nhd quén khong ghi thi “rdt nguy hiém” vi chung tir s&
khong phu hop véi L/C (Letter of Credit) — kho thanh toan
tién ban hang. Vi vdy, mau méi c¢6 thém phan Carrier’s
name/principal place of business dé ghi tén va tru s chinh
clia ngudi van chuyén.

O mau cii, phan chit ky chi néu chung chung 1a
signature (chir ky) ma khong néu rd tu cach cia nguoi ky
nén phai dién thém chi tiét. Mau méi in sin cac “tinh huéng”
dé chi can ky vao 6 phu hop 1a duoc: Signature (chir ky)

..Carrier (... 1a nguoi van chuyén). Or, for the Carrier
(Hoic, thay mat ngudi van chuyén) (Master’s
name/signature) as master (Tén va chit ky cta thuyén trudng
12 Thuyén trudng, (Agent’s name/signature) as Agent (Tén
va chir ky cua dai 1y) 1a Dai ly.

Mau méi khong con nhém tir “time used for loading

. days ... hours” (thoi gian xép hang ... ngay ... gid) va
“freight payable at” (tién cudc tra tai) vi thyc té, nhing
phan nay khong thay cé tac dung gi.

Thay ddi trén trang 2 ciia miu méi:




100 CAU HOI VE HOP DONG VAN CHUYEN HANG HOA BANG BUONG BIEN 125

Trang nay néi vé Conditions of Carriage (diéu kién van
chuyén) va ciing c6 5 diéu khoan nhu mau cli nhung co
nhirng stra d61 nhu sau:

Diéu (1) thém “Dispute Resolution Clause” sau “the
Law and Arbitration Clause” thanh “...the Law and

»

Arbitration Clause/Dispute Resolution Clause...” .

Diéu (2) General Paramount Clause dugc thay bang
diéu khoan mdi nhat cuia BIMCO va 1a diéu khoan quan
trong nén xin néu nguyén van nhu sau:

The International Convention for the Unification of
Certain Rules of Law relating to Bills of Lading signed at
Brussels on 25 August 1924 (“the Hague Rules”) as
amended by the Protocol signed at Brussels on 23 February
1968 (“the Hague-Visby Rules”) and as enacted in the
country of shipment shall apply to this Contract. When the
Hague-Visby Rules are not enacted in the country of
shipment, the corresponding legislation of the country of
destination shall apply, irrespective of whether such
legislation may only regulate outbound shipments.

When there is no enactment of the Hague-Visby Rules
in either the country of shipment or in the country of
destination, the Hague-Visby Rules shall apply to this
Contract save where the Hague Rules as enacted in the
country of shipment or if no such enactment is in place, the
Hague Rules as enacted in the country of destination apply
compulsorily to this Contract.

The Protocol signed at Brussels on 21 December 1979
(“the SDR Protocol 19797) shall apply where the Hague-
Visby Rules apply, whether mandatorily or by this Contract.
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The Carrier shall in no case be responsible for loss of
or damage to cargo arising prior to loading, after
discharging, or while the cargo is in the charge of another
carrier, or with respect to deck cargo and live animals.

Piéu (3) General Average cé thay déi quan trong.
Do la x6a nhom tr “or any subsequent modification
thereof” (hoac bit ky thay d6i hay sira d6i nao ciaa Quy
tic nay) ¢ sau doan “York- -Antwerp Rules” (Quy tac
York-Antwerp), ture 1a, ton that chung sé chi dwoc dicu
chinh theo Qui tic York-Antwerp 1994 chir khong &p
dung qui tic méi nhit 13 York-Antwerp 2004. (Qui tic
York-Antwerp 1994 ¢6 loi cho ngwoi van chuyén/chii tau
hon Qui tic York-Antwerp 2004). Ngoai ra, diéu 148, phan
IT ctia Luat thwong mai Bi - cau “The Charterers, Shippers
and Consignees expressly renounce the Belgian Commercial
Code, Part II, Art. 148” da dugc bo di dé van don thé hién
tinh qudc té cao hon.

Diéu (4) New Jason Clause va diéu (5) Both- to-Blame
Collision Clause khong thay doi.

Trén day 1a mot s6 diém khac nhau gitta hai mau véan
don. Cac bén c6 thé thoa thuan dung mau cii hoic moi tuy
diéu kién cu thé ctia minh. Vi du nhw, theo yéu cau ctia ngudi
mua, nguoi ban trong hop d6ng mua ban _hang hoa hodc yéu
cdu cta chil tau/ngudi van chuyen vé van dé ton that
chung... Tuy vay, du dung mau nao thi ciing nén luu y
nhing dic diém ciia mau do.
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Cau hoi 35: Van don chi (Master B/L) (khac vdi van don thu
cap (House B/L) nhu thé nao?

Tra loi:

Trong viéc van chuyén hang héa bang container,
nguyén tic chung 1a cac hing tau van chuyén container chi
nhan nhitng 16 hang déng ddy mét container, khong nhan
nhitng 16 hang nho 1&. Ngudi giri hang ctia mdi mot container
s& duoc cap mot van don sau khi hang di duoc hang tau tiép
nhan. V61 nhiing 16 hang nho 1€, nguoi dai 1y giao nhén
(Freight Forwarder) ding ra thu gom hang tir nhitng chu
hang nho 1¢ dé luu cude voi hing tau. Trong hop dong véi
hang tau container, dai ly giao nhén tré thanh nguoi gui hang
(Shipper) va duogc hang tau cdp van don, van don ndy goi 1a
van don chu (Master B/L). Trén co s& van don chu, dai ly
giao nhan cép lai cho mdi mot chii hang nhé 1é mot van don
khac goi 14 van don thtr cap (House B/L). S¢ di goi 1a thir
cap vi n6 duogc phat hanh sau khi c6 van don chu va phai dua
vao van don chu, phat hanh trudc. Goi 1a van don chu hay
van don tht cip 1a cin c vao ndi dung to van don chir
khong ai in vao d6 chit Master B/L hay House B/L. Nhu vay
trong nhitng trudng hop nay hang tau container s€ la nguoi
van chuyén thyc té (Effective Carrier), con dai ly giao nhan
la nguoi van chuyén theo hop dong (Contracting Carrier).
Phan 16n van don thir cap déu duoc cap dudi dang van don
van tai da phuong thirc, vi nhiéu chii hang nho 1é giao hang
ngay tai nhirg dia diém nim siu trong ndi dia, d6i khi phai
trai qua nhimg ching duong bo hodc duong thuy noi dia roi
méi ra téi cang bién dé ché téi cang dich. Piéu nay ciing
dong nghia 1a nguoi dai 1y giao nhan trong truong hop nay
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khong con hanh dong vé1 tu cach 1a dai ly (Agent) nita ma la
nguoi kinh doanh véan tai da phuong thuc (Multimodal
Transport Operator) chiu trach nhiém truc tiép trude cac cha
hang nhé 1é. Tinh hinh tuong tu cling xay ra trong van
chuyén hang hoa bang may bay chi c6 khéc 1a trong chuyén
ché hang bang may bay thi hai loai vin don nay goi 1a
Master Airway Bill va House Airway Bill.

Van don chi diéu chinh quan hé phap 1y giita hing tau
van chuyén container va dai ly giao nhan theo quy dinh cua
Luat hang hai qudc gia noi hang tau co tru s¢ cung cac Cong
udc quoc té hang hai pho bién trén thé gi01, con van don tha
cip 13 co so phéap 1y dé giai quyét moi van dé gitra chi hang
nho 1¢ va dai 1y giao nhan. Hién nay trén thé giéi chua co
mot cong ude qudc té nao diéu chinh van don thir cap dudi
dang van don van tai da phuong thic, vi vay phan 16n cac
nuéc déu dya vao quy chuan van tai da phuong thic cua
UNCTAD va ICC dé xdy dung noi dung va hinh thirc loai
van don nay. Mau pho bién nht hién nay dang luu hanh toan
céu la mﬁu van don FBL cua Lién doan Giao nhan Van tai
quéc té FIATA. Van don chu chi quy dinh cac quyen va
nghia vu cua hang tau vé qua trinh tiép nhan, xép, van
chuyén, d& hang va tra hang cha yéu lién quan t6i ching
duong bién trong khi d6 van don tht cdp chira dung ca
nhing ché dinh vé van chuyén hang bang duodng sat, duong
bd, duong thuy ndi dia, vi vdy khong gian trach nhiém cua
ngudi cip phat van don nay rong hon. Van don chu bao gio
cling ghi: nhan dé xép lén tau (Received for shipment),
nguoc lai van don thir cap thi ludn ghi: dam nhan dé chuyén
chd (Taken in charge for transport) vi dia diém tiép nhan dé
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van chuyén va cang dé xép 1én tau khéng it truong hop cach
xa nhau hang trim cdy sd nén trudc khi ra cang hang héa c6
thé phai trai qua mot hanh trinh bang cac phwong tién duong
by, duong thuy ndi dia, tham chi ca may bay. Van don chu
gan chit voi viéc ché hang chu yéu bang duong bién nén
nguoi gui hang bao gio cing goi 1a Shipper (xuat phat tir
dong tir tiéng Anh “to ship” c6 nghia 13 xép hang hay giao
hang 1én tau bién dé chuyén cho) con trong véan don thir cap
nguoi giri hang goi 1a Consignor xuat phat tir dong tir tiéng
Anh “to consign” c6 nghia 1a uy thac van chuyén, ky giri
hang. Trong van don chi, nguoi nhan hang thuong la theo
1énh cua nguoi dai ly giao nhan, nguoc lai van don tha cép
c6 thé 1a giao hang theo 1énh (Consigned to order of...), ciing
c6 thé 1a dich danh. V& gi61 han trach nhiém cua nguoi van
chuyén trong van don chu thuong 1a 666,67 SDR/kién hay 2
SDR/kg nhung trong van don thir cap c6 khi 1én dén 8,333
SDR/kg néu hu hong xay ra & chiang chuyén chd bang dudng
bo. Trong van don chu, hang tau container thuong khong
chiu trach nhiém vé viéc giao hang cham nhung trong van
don thir cAp ngudi phat hanh c6 thé chiu trach nhiém gap doi
s6 tién cudc cho 16 hang bi cham tré d6. Thoi hiéu khiéu nai
trong van don chu thuong 1a mét ndm nhung ¢ van don thi
cip chi c6 9 thang boi 18 sau khi chi hang khiéu nai doi
ngudi giao nhan boi thudng, ho s& quay lai truy doi hing tau
van chuyén container nén ho phai c6 mot khoang thoi gian 3
thang dé lam viéc do.

Nhin chung giita hai loai van don c6 sy khac biét nhu
trén tuy v@y su khac biét nay cing chi la tuong d6i, vi dé hap
dan khach hang ngay nay nhiéu héng tau container ciing da
céi tién ndi dung van don ctia minh dé no6 ciing c6 nhitng nét
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tuong dong nhu van don thir cp ma cac dai 1y giao nhan
thuong phat hanh.

Cau hoi 36: Hiéu thé nao vé thay ddi van don gdc: Switch Bill
of Lading?

Tra loi:

Trong giao dich thué tau va cho thué tau dé van
chuyén hang hoa, nhiéu khi ngudi thué van chuyén dua ra
diéu kién chu tau/ngudi van chuyén phai dong y thay d6i bo
véan don (Bill of Lading — B/L) da ky phat tai cang xép hang
(loading port) bang mot bd van don méi, co sira d6i mot sb
chi tiét. Trong nghiép vu hang hai thuong mai, hinh thirc nay
goi 1a “Switch B/L” (thay ddi van don). Vay, thuc chat
nghiép vu nay la gi?

Trong mau dich quoC té, nhiéu khi khéng phai nguoi
ban hang 12 ngudi san Xuat va ngudi mua hang 1a ngudi tiéu
thu. Mua di ban lai huong chénh Iéch gia l1a chuyén binh
thuong. Mua ban dan dén viéc thanh toan va ding ngan hang
lam ngudi trung gian kiém tra qua trinh thyc hién hop ddng
mua ban thong qua thu tin dung (Letter of Credit, viét tat la
L/C). L/C thé hién nhiing diém chu yéu ctua hop ddng mua
ban va trong b ching tir thanh toan, c6 thé noi van don la
chimg tr quan trong nhat. Do mua chd nay, dem ban chd
khéc (vi dy, hop dong mua ban theo diéu kién CF/CIF khong
quy dinh cang x€p hang, nguoi ban c6 thé mua hang noi
(afloat cargo) dé giao hang), cd khi qua vai ba trung gian,
mot s6 chi tiét trén b van don cap tai cang xép hang khong
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con phi hop véi L/C tiép theo hodc véi mot sb diéu khoan
khéc trong hop dong ban lai. Néu khong thay doi, nhiéu khi
khong thé tién hanh mua ban va thué tau dé van chuyén hang
hoa. Hodc trong mot sé truong hop, dé tranh gisi han kim
ngach bubn ban giira hai nude cling nhu hang rao thué quan
trong mau dich qudc té, mot s ndi dung cua van don phai o
nhitng thay d6i cho phu hop.

“Switch B/L” (S/B) bao gom bét ky sy thay d6i nao
trén by van don goc (Original B/L). Dang don gian nhat c6
thé chi 1a thay d6i mot chi tiét nho trén ca mau van don, nhu

: tén nguol gui hang (shipper), hodc co thé thay d6i nhiéu
muc nhu tén hang, s6 luong, cang xép, cang d&... tham chi
c6 trudng hop thay ddi cang boc hang hoac cang d& hang.
Do doi héi cia budn ban quoc té, k¥ thuat “S/B” duoc st
dung rong rai va kha pho bién trén thi truong hang hai
thuong mai thé giéi. Tl chd chi 1a mot khai niém, dén nay da
tré thanh mot thuat ngir hang hai. Hau hét cha tau/ngudi van
chuyén da quen voi thuat ngir “Switch B/L allowed” (duoc
phép thay d6i van don gdc) trén cac don chao hang cia
nguoi thué van chuyén giri cho cha tau/nguoi thué van
chuyén thong qua ngudi moi gidi.

Theo phap luét hang hai, néu chil tau/nguoi van chuyén
d3 chip nhan su thay d6i vé mot hodc mot sé diém nao do
trén van don goc, thi ho phai hoan toan chiu trach nhi¢m vé
nhing thay d6i d6. Vi tinh hinh thi truong mua ban hang
hoa hién nay, khi ma “Switch B/L” da tr¢ thanh quen thudc
trong giao dich thué tau van chuyén hang hoa thi nhiéu chu
tau/nguoi thué van chuyén, néu khong mudn bo 16 co hdi van
chuyén, chi c¢6 cach 1a van dung khéo 1éo va than trong
nghiép vu nay dé bao vé quyén loi ciia minh & muc cao nhit.
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Mot thay d6i thuong gip nita 13 tén nguoi gui hang
(shipper). Co thuong nhan nudc ngoai mua day tho (raw
jute) theo diéu kién FOB Hai Phong va yéu cau chu
tau/ngudi van chuyén thay doi tén nguoi gui hang trén van
don d6 bang tén mot Shipper khac & Hong Kong hay
Singapore.

Ciing c6 thé dung k¥ thuat S/B dé giai quyét viéc xuat
trinh chimng tu cho ngan hang kip thoi trong phuong thirc
thanh toan bang L/C (letter of credit). Nguoi ta co thé yéu
cau chu tau/nguoi van chuyen chi thi cho dai ly cua ho ¢ noi
khac cdp mot bd van don c6 ndi dung hoan toan giéng bd
van don duong bién da ky phat tai cang xép hang. Diém khac
duy nhat so v&i bd van don gbc 1a tén nguoi ky van don. Vi
du: Thuong nhan Singapore mua hang cua Viét Nam ban lai
cho Nhat Ban. Do chua nhan dugc bd van don duong bién
cap tai Viét Nam ma ngdy xuét trinh chimg tir cho ngan hang
Singapore sap hét (thuong nhan Singapore va Viét Nam da
thoa thudn trong L/C 1a ghi tén nguodi g hang trén van don
1a thwong nhdn Singapore), do ching tir c6 thé dén muon,
thuong nhan Singapore yéu cau chu tau/ngudi van chuyén
thu xép S/B tai Singapore dé c6 thé nhan dugc van don kip
thoi.

Néu vi 1y do nao d6 ma khong hoan thanh viéc xép
hang kip thoi theo yéu ciu ctia L/C, chu tau/ngudi van
chuyén va nguoi thué c6 thé thoa thuan ky lui (ante-date)
ngay ghi trén van don. Pay cling 1a mgt dang thuong gap cua
Switch B/L.

Ngoai ra, d6i khi con c6 yéu cau thay doi tén hang va
ti€u chudn phan loai hang héa do tung khu vuc khac nhau
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trén thé giGi co thé co cach goi va phén loai khac nhau duoc
néu trong L/C hodc hop dong mua bén tiép theo. Vi du, cling
1a sin lat, noi goi 1a “tapioca chips”, noi lai quen dung tir
“cassava slices”. Mudn thuc hién S/B troi chdy, chu
tau/nguoi van chuyén nén luu ¥ mot sé diém dudi day trong
qua trinh ky két va thuc hién hop dong van chuyén theo
chuyén:

1-/ Truéc hét, phdi xem uy tin ciia ngwoi thué vin
chuyén. C6 thé théng qua dai Iy, dai dién cia chi tau/nguwoi
vdn chuyén... ban hang. Véi nhitng hing 1om, c¢é uy tin, khd
ndng gdp rii ro 1d rdt it.

2-1 Chu tau/nguoti van chuyén thuwong muén co thu bao
lanh cua ngan hang veé viéc S/B nhung thuc te cho thay, doi
héi nay rat khé dwoc dap img. Tuy vay, van nén yéu cau
nguoi thué van chuyen lam thu cam két boi thuong voi noi
dung theo yéu cau ciia chii tau/ngudi vin chuyén.

3-/ Trong truong hop nguoi thué vdn chuyen de nghi
thay doi s6 lwong hang, néu so luong thay doi virot xa sé
liwong hang thwe xép 1én tau, hodc vweot qud khéng nhiéu
nhung la loai hang gid tri cao, dé de phong nguoi thué vin
chuyén khéng thiee hién cam két, ¢6 thé yéu cau ho chuyén
cho chii tau/nguoi van chuyén mét thu bao lanh cia ngdn

hang.

4-] Nhitng yéu cau vé S/B nén dwgc ghi ré rang, chi tiét
vao hO’p dong van chuyén theo chuyén hodc néu vi Iy do ndo
do ma nguoi thué van chuyén khong muon ghi vdo hop dong
thi ciing can cé théa thudn bang vin ban riéng giita chu
tau/nguoi van chuyén va nguoi thué van chuyén. Pong thoi,
can quy dinh chdt ché trong hop dong vé trach nhiém phap 1y
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ciia nguoi thué vin chuyén doi véi chii tau/nguwdi van chuyén
vé hdu qud phat sinh tir viéc S/B.

Tom lai, S/B 1a mét nghiép vu khong phuc tap va da tro
nén kha phd bién trén thi truong thué tau van chuyén hang
hoa béng duong bién. Tuy vay, can luu y van dung linh hoat
dé tranh rui ro, bao dam hiéu qua kinh té va gop phan nang
cao uy tin trong kinh doanh.

Cau hoi 37: Hiéu thé nao vé thuat ngii “Surrendered” ghi trén
van don?

Tra loi:

Theo tir dién Anh - Viét, tir “Surrended”, du 1a dong tur
hay danh tur, déu cung mdt nghia 1a giao lai, nop lai. Cé thé
la giao lai mdt chirng tir, mdt van ban hodac mdt cai gi d6 cu
thé. Néu 1a giao lai mot thanh tri, mot ddn bdt canh gac nao
d6 thi tir ngit ndy trong tiéng Anh goi 1a dau hang. Trong
nganh hang hai thuong mai qudc té d6i khi tir nay ciing dugc
st dung nhung dudi dang dong tir hoac danh tir va lac d6 no
chi don thuan c6 nghia 1a giao ndp lai chung tir, hoic chimg
tir 46 da duoc thu hoi. Ban than thudt ngit ndy cing mot sd
thuat ngir khac xuat hién trong nhitng nim gan day dudi
dang 13 tdp quan, vi vay khong c6 mét dinh nghia chuin
trong cc van ban phap luat hang hai quoc té.

Trong thyc tién van chuyén hang héa bang duong bién
sau khi xép hang lén tau, theo yéu cau cuia nguoi gui hang,
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ngudi van chuyén co nghia vu phai cip cho nguoi gui hang
mot van don. Véan don nay tiy theo yéu cau ciia ngudi giri
hang, co6 thé 1a van don dich danh (Straight B/L) ciing c6 thé
13 van don theo 1énh (To Order B/L). Nguyén tic chung cia
phap luat hang hai kha nhiéu nudc quy dinh du 14 van don
dich danh hay van don theo 1é€nh, khi hang dén cang dich,
ngudi nhan hang déu phai ndp ban gbc van don thi méi nhan
dugc hang. Nguoc lai, theo phap luat ciia mot s6 nudc ap
dung hé théng Common Law nhu M¥, Australia... d6i véi
van don dich danh thi khong can ndp ban gdc cling co thé
nhan duoc hang, vi du Pao luat Pomerene (quy dinh vé van
don) cia My quy dinh “néu van don 1a dich danh thi ngudi
van chuyén c6 thé giao hang cho ngudi c¢é tén chi dinh trong
d6 ma khong can ndp bat ctr ching tir gi : If a bill of lading is
a straight B/I, the carrier may deliver (the goods) to the
nominated consignee without surrender of any documents”.
S¢ di nguoi ta quy dinh nhu vay vi phap ludt cac nudc do
cho rang van don dich danh khong con nguyén nghia nhu
dinh nghia vén c6 cua van don néi chung nita (chimg tir
ching nhan quyén s¢ hiru hang hoa, ding dé dinh doat va
nhan hang). N6i cach khac, van don dich danh khong thé
giao dich chuyén nhuong dugc trén thi truong (non-
negotiable). Khi hang den cang dich, nguoi c6 tén dich danh
trong van don chi can xuét trinh gidy to ching minh minh la
nguoi nhan hang cé tén & trong do 1a co thé nhan hang. Vi ly
do @6, tai cang xép hang khi phat hanh vén don dich danh,
ngudi van chuyén déng mot con dau in ddm dong chir «
SURRENDERED” 1én mit truéc clia van don dé noéi 1én
réng ban géc da dugc ndp lai, da dugc thu hoi, néi mot cach
chinh xac hon 1a khong cip ban gbc. Trong mot sd trudng
hop ngudi van chuyén c6 thé khong ghi chir “surrendered”
ma thay bang dong chir “non-negotiable”, nghia la ban van
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don dich danh d6 khong cé gia tri dung dé giao dich chuyén
nhuong trén thi truong.

Cau hoi 38: Hiéu thé nao vé ghi chu “Proof Read Copy” hoic
“B/L Proof” ghi chu trén cac van don hoic gidy gdi hang duong
hién?

Traloi :

Theo Diéu 86 cua Bo luat hang hai Viét Nam ciing nhu
thong 1¢ quoc té (Dleu I1I-3 ctia Quy tic Hague Visby, tirc
Cong udc quoc té vé van don duong bién nim 1924, stra doi
b6 sung nam 1968), sau khi xép hang Ién tau, néu nguoi gui
hang (Shipper) c6 yéu cau thi nguoi van chuyén s& cap van
don cho ho. Nhu vay ngudi van chuyén khong co nghia vu
cap van don néu nguoi gui hang khong yéu cau. Do viée cap
van don la theo y€u cau cua nguoi gui hang nén thong
thuong ngudi gii hang phai c6 mot gidy dé nghi xin cap van
don (Application for Bill of Lading) gui cho ngudi véan
chuyén.

Trong truong hop st dung gidy giri hang dudng bién
(Sea Wayhill), thu tuc ciling twong tu nhu vay.

Trén co so cc thong tin vé hang hoa (tén hang, khdi
lugng, trong lugng, ky ma hiéu, tn va dia chi nguoi gui,
nguoi nhdn hang hodc nguoi co quyén ra lénh giao hang,
ngudi can duge thong béo.... ) do ngudi giri hang cung cap,
nguoi van chuyen s€ lam mot ban thao van don hodc gidy gui
hang c6 dién thém tén tau, cang xép, d& hang...dé gui lai
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ngudi gui hang kiém tra xem da dung va day du chwa. Chinh
vi vay, trén van don hodc glay guri hang bao gio cling co6 hai
dong chir “Chi tiét, dac diém hang hoa do ngudi gui hang
cung cip: Paticulars furnished by shipper) va khéi luong,
trong luong, chét luong, tri giad va ndi dung bén trong...,
ngudi van chuyén khong biét (Weight, measurement, quality
and value unknown). Trén bé mit ban thao d6 ngudi van
chuyén (nhat 1a cdc hang tau van chuyén hang héa bang
container) thuong in cum tir “Poof Read Copy” ddi v4i gidy
guri hang, hoic “B/L Proof ” d6i voi van don. Pay 1a mot
cum tr nghé nghiép dugc nguoi van chuyén sir dung dé chi
ra rang ban than van don hodc gidy giri hang ndo c6 in cum
tir 46 méi chi 1a ban dé “ngudi giri hang doc va kiém tra lai”.
Sau khi nguoi guri hang kiém tra xong néu c6 nhiing chi tiét
gi chua chinh xac day du thi phai théng bao lai cho nguol

van chuyen de chinh stra. Trén co s¢ do, nguoi van chuyén
s& cap ban gbc va mot s6 ban sao dé nguoi gui hang dua ra
ngan hang thanh toan tién (néu 1a van don theo 1énh ctia ngan
hang) hodc giri cho nguoi nhin hang ¢ cang dich dé ho nhan
hang khi tau cap cang (néu 1a van don dich danh). Nhimg
ban van don hodc gidy giri hang nao c6 cum tir trén day hoan
toan khong co gia tri dung dé giao dich thanh toan hay nhan
hang khiéu nai hodc kién tung. Tuy vay, ngit nghia cia cac
thuat ngit ndy méi hinh thanh trong thoi gian gan day nhu 13
mot tdp quan cht chua c6 mdt dinh nghia chinh thic nao
trong phap luat hang hai quéc té.

Do hiéu khong day du y nghia cla cic cum tir trén,
trong mot vu kién gan day tai mot toa an Viét Nam lién quan
t6i bang chimg vé gidy gui hang, luat su cua ca hai bén
Nguyén don va Bi don déu xuét trinh cac ban gidy giri hang
c6 cac cum tir “proof read copy” trén va coi d6 la bang
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chtng cta gidy giri hang do nguoi van chuyén di cip. Ban
than tham phan phy trach vu viéc ciing ban khoan vé gia tri
phap ly cua cum tu trén. Vi vay, toa an da tién hanh trung
cau ¥ kién chuyén gia Luat hang hai dé xac dinh ndi dung, y
nghia phap ly dich thuc cua cac cum tu do. Sau khi nghe y
kién tu van cua chuyén gia Luat hang hai giai thich y nghia
clia cac cum tur trén, viéc giai quyet vu viéc sau d6 da di
dung quy trinh va yéu cu xét xir vé mit bang chimg.

Cau hoi 39: Van don dich danh (straight bill of lading) -
phéi xuat trinh ban gdc khi nhan hang?

Bé ludt hang hai Viét Nam, Piéu 86 néu: “I. Theo yéu
cau ciia nguoi giao hang, ngudi van chuyén cé nghia vu ky
phat cho nguroi giao hang mét bo van don. 2. Vin don cé thé
dwoc ky phat dudi cac dang sau: a) Ghi ro tén nguoi nhan
hang, goi la vin don dich danh”, va Piéu 89, khodn 3 néu:
“Vin don dich danh khéong dwoc chuyén nhirong. Nguoi 6
tén trong van don dich danh la nguoi nhdn hang hop phap ™.

Nguwoi nhdn hang khéng xudt trinh “vin don dich
danh” cho dai Iy tau tai cang trd hang. Ngwoi vin chuyén
van yéu cau phdi xudt trinh vin don méi tra hang. Lam nhu
vay co dung khong?

Tra loi:

V& cau hoi nay, hién nay co6 hai quan diém hoan toan
trai nguoc nhau & mot s6 nudc. Mdi cach hiéu déu co “cai
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1y’ cia n6 nén can phai xem xét dé do mat thoi gian (ma thi
gi0 lai 1a tién bac) va moi viéc duogc troi chay.

Tham khao tai liéu v& mét vy tranh chép ma nguoi viét
nhan dugc tor mot hang luat kha ndi tiéng trén thé gioi
(Shipping law update, Issue 9, Autum 2002, Ince & Co) thi
théy c¢6 mot vu kién nhu sau:

Voss Peer (Nguyén don) kién APL Co Pte Ltd (Bi
don), s6 tham chiéu ho so (2002) 3SLR, tai Toa phic tham
Singapore (Singapore Court of Appeal). Nguyén don ban
mot xe 6td cho Seohwan - mot cong ty ciia Han Qudc va cho
trén tau cua Bi don. Bi don phat hanh mét van don ¢6 ghi 6 6
“nguoil nhan hang” (consignee) 1a “Seohwan” nhung khong
co tir “to order” kém theo nén duoc coi la “van don dich
danh” (con c6 tén goi khac 1a “straight consigned bill of
lading” v&i ¥ nhan manh 1 giao thang, truc tiép cho dung
ngudi nhan hang ¢o6 tén trén van don).

Chu tau/ngudi van chuyén da giao chiéc 6t6 do tai cang
tra hang noi dén (port of destination) ma khong thu hoi van
don tr ngudi nhén hang 1a Seohwan. Gilta ngudi ban hang
(nguyén don) va ngudi mua hang (ngudi nhan hang) “cé van
d&” vé thanh toan tién hang (tién mua 6t0) nén da xay ra kién
tung gitta ngudi ban hang va cha tau/nguoi van chuyén (Bi
don) dé doi chu tau/ngudi van chuyén bdi thudng thiét hai.
Toa phai xem xét, nhan dinh va dua ra quyét dinh 13 ¢ can
phai thu hdi van don trude khi tra hang (6t6) cho ngudi nhan
hang hay khoéng.

Bi don cho rang “Straight B/L” 1a loai van don khong
giao dich dugc (non-negotiable), tuong tu nhu hay gidng vai
(analogy) “sea waybill” nén khong can phai xuat trinh van
don khi tra hang (effect delivery). Tuy nhién, Toa phiic thAm
da phan biét “van don dich danh” véi “sea waybill” va phan
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rang, voi “van don dich danh” ciing nhu voi bat ky loai van
don nao, chu tau/ngudi van chuyén chi duge tra hang khi co
xuat trinh van don. Toa con phan rang néu mudn van don
loai nay chi c6 tac dung nhu “sea waybill” thi phai thé hién
16 y dinh nay bang cach co thé 1a ghi ngay 1én van don hoic
c6 van ban khac thoa thuan nhu vay.

Trong mot vu kién khac tir cing ngudn tai liéu trén, co
lién quan dén “van don dich danh” (The Rafaela S [2002]
2LLR 403, langley J), toa lai phan rang khong can phai xuat
trinh “van don dich danh” khi nhan hang. Luat co6 lién quan &
day 1a Bo luat hang hai Anh (UK COGSA 1971), toa cho
rang “van don dich danh” khong phai 1a mot van don theo
nghia cua section 1(4) cua Bo ludt nay vi van don phai la
“chiing tlr vé quyén so hitu” (document of title) - ching tir
ma theo luat hang hai, quyén s hitu hang hod c6 thé duoc
thuc hién, chuyén nhuong mot cach don gian 1a ky hau
(endorse). Trong khi do, “van don dich danh” lai khong co
chtic nang nay nén khong phai la... van don, va vi thé khong
can phai xuat trinh khi nhan hang ngay ca khi trén van don
c6 dong chit in sin 1a phai xuat trinh (khi nhin hang).
Nguyén van bang tiéng Anh nhu sau: “The court decided that
a straight bill of lading was not a bill of lading within the
meaning of Section 1 (4) because the reference under that
section was to a bill of lading as a “document of title”. A
“document of title” was a document by which ownership in
the goods themselves could be transferred simply by
endorsing the document. This was not a characteristic of a
straight consigned bill of lading”. “The court also stated,
obiter, that presentation of a straight consigned bill of lading
by the consignee was not necessary in order to obtain
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delivery notwithstanding printed wording on the front of the
bill requiring surrender of the bill against delivery”.

Vé6i thue té nhu trinh bay ¢ trén thi khong thé “coi
thuong” loai van don ndy vé mit co phai xuit trinh hay
khong can xuit trinh khi nhan hang, va dé tranh phai “cai
c0”, nguoi thué van chuyen/ngum giao hang nén trao d6i
trude v6i chi tau (ngudi van chuyén) vé loai van don nay dé
xtr 1y cho phu hgp véi ¥ dinh cua minh khi thyc hién hop
d6ng mua ban hang ho4.

Cau hoi 40: Hiéu thé nao vé ghi chi trén van don: “Trong
luong, khéi luong, chat luong, tri gia hang... khang biét: weight,
volume, quality, and value unknown? Van don ghi tén hang la cam
my vién (wheat bran pellets), dé roi (in bulk) va cé ghi trong lugng
hang béng tan nhung tai sao lai con co dong chii in san <khong hiét
trong luong..” ?

Tra loi:

Theo phap luat hang hai thuong mai va thong 1¢ qudc
té, moi chi tiét vé hang hoa déu do nguoi giao hang (shipper)
cung cap va nhu vay, vé nguyén tic, c¢6 nghia la nhiing mo6 ta
nhu sé luong, trong luong, khdi lugng, chat lugng... cua
nguoi giao hang s& duoc néu trong van don. Thuc té nay da
ton tai tir rat lau doi. Do d6, hau nhu trén tit ca moi van don
déu ¢6 in sdn mdt ciu bao luu (hodac mdt cau c6 ndi dung
tuong tu) vé van dé nay nhu sau : “Ngudi van chuyén khong
biét trong lwong, khéi luong/sé lugng, chat lwong va gia tri
ctua hang hoa” (weight, volume, quality, and value unknown).
Nhu vay, néu c6 nghi ngd vé tinh chinh x4c cua nhirng thong
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tin mo ta hang hoa ma nguoi giao hang cung cip nhu néi &
trén thi thuyén truéng cé trach nhiém ghi vao van don nhing
¥ kién ctia minh. Vi van don 1a ching tir c6 thé chuyén
nhuong duoc (negotiable) nén thuyén trudng 1am nhu vay la
dé bao vé quyén lgi chinh dang cua ngudi thir ba “ngay tinh”
(innocent); d6 1a ngudi ¢6 thé mua 16 hang cin ¢t vao nhiing
thong tin thé hién trén van don.

V6i hang rdi, mot trong nhimg phuong phap dé xac
dinh mirc d¢ chinh xac cua trong lwong hang ma nguoi giao
hang cung cap (hodc dé ty xac dinh trong lugng) la lam giam
dinh mén nude (draft survey). Tuy nhién, diéu can luu y 13
giam dinh mén nude khong phai 1a mot bién phap c6 dugce
su chinh x4c mong muén. Mirc d6 chinh xac cia két qua
giam dinh mdén nudc phu thude rat nhiéu vao viéc xac dinh
cac dir liéu nhu: sd lugng nhién li€u con lai trén tau, trong
lugng cua dd dy trit, nude dan, chat rin léng dong dudi day
két khong thé bom ra dugc... Mtc do chinh xac d6 con phu
thudc vao ty trong (density) nudc bién xung quanh tau lic
giam dinh. Ngoai ra, vi¢c can chinh tau (ship’s trim) cling
dong vai tro rat quan trong. Mdi nhéan t6 néi trén déu c6 anh
huong nhét dinh dén mtrc do chinh x4c cua viéc giam dinh.
Vi vay, trong luong hang hoa xac dinh bang cach giam dinh
mén nude ludn ludn chi 14 mot con sb “ang chung”, “du
tinh” hay “vao khodng” (approximate, about). Tém lai, véi
hang roi, phai rat than trong khi tién hanh xac dinh trong
luong hang hoa xép 1én tau.

Vé van dé noi trén, Dicu 88 ctia BO luat hang hai Viét
Nam néi vé ghi chii trong van don di duya trén co sé cua diéu
I1I, khoan 3 Qui tic Hague-Visby, ma v6i tim quan trong
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ctia né (qui tic Hague-Visby), xin dugc dich nhu sau: “Sau
khi nhan hang, nguoi van chuyén, thuyén trudng hoac dai ly
cua nguoi van chuyén s&, theo yéu cau cua ngudi giao hang,
cAp cho ngudi giao hang mot ban van don dudng bién, ngoai
nhirng nd1 dung khéc, c6 ndi dung sau: (a) Nhitng ky ma hi¢u
chinh dung dé nhan biét hang hoa di dugc nguoi giao hang
cung cip bang vin ban trude khi xép hang, mién 13 nhirng ky
ma hiéu d6 dugc in, ddnh diu rd rang 1én hang hoa hay bang
cach nao khac néu hang hoé khong c6 bao bi, hodc dugc in,
danh dau lén bao bi, thung, hdp, sao cho nhiing ky ma hiéu
d6 dé doc cho den khi két thic chuyén di bién; (b) SO luong
kién, chiéc, sd luong, trong lugng, tuy truong hop cu thé,
theo nhu ngudi giao hang cung cap bang vin ban; (c) Tinh
trang bén ngoai cia hang hoa.

Mién 1a nguoi van chuyén, thuyén truong hodc dai ly
cua nguoi van chuyen khong budc phai tuyén b hay thé hién
trén van don bat ky ky ma hiéu, con s6, s6 lugng hay trong
lugng nao ma anh ta c¢6 co s& dé nghi ngd tinh chinh x4c cua
nhirng hang héa ma anh ta da thyc sy nhan hodc nhitng hang
hda ma anh ta khong c6 bién phép thich hop dé kiém tra” va
Xin néu nguyén vin bang tiéng Anh dé ban doc tién tham
khao: “... 3. After receiving the goods into his charge the
carrier or the master or agent of the carrier shall, on
demand of the shipper, issue to the shipper a bill of lading
showing among other things: (a) The leading marks
necessary for identification of the goods as the same are
furnished in writing by the shipper before the loading of such
goods starts, provided such marks are stamped or otherwise
shown clearly upon the goods if uncovered, or on the cases
or coverings in which such goods are contained, in such a
manner as should ordinarily remain legible until the end of
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the voyage. (b) Either the number of packages or pieces, or
the quantity, or weight, as the case may be, as furnished in
writing by the shipper. (c) The apparent order and condition
of the goods.

Provided that no carrier, master or agent of the
carrier shall be bound to state or show in the bill of lading
any marks, number, quantity or weight which he has
reasonable ground for suspecting not accurately to represent
the goods actually received, or which he has had no
reasonable means of checking.

Cau héi 41: Khi nao thi ngay cap van don va ngay giao hang
trong hop dong mua ban hang héa 1a mét? Va khi nao thi khac
nhau?

Tra loi:

Khi thanh toan bang L/C cho nhitng 16 hang van
chuyén bang duong bién, bao gid ngan hang va cac bén lién
quan ciing yéu cau van don phai 1a van don hoan hao (Clean
B/L) va dong thdi van don hoan hao d6 ciing phai 1 van don
hang d3 xép 1én tau (Shipped on Board B/L).

Trong van chuyén hang biang container, thudng hing
tau chi cép loai van don nhan dé xép Ién tau (Received for
Shipment B/L) hay nhan dé ché (Received for Carriage or
Taken in Charge). O nhirng van don nay, ngay cap van don
chua phai 14 ngay giao hang theo hgp dong mua ban vi vao
ngay ky van don hang dang nam dau d6 trong kho bai cia
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nguoi van chuyen (thong thuong la dang ¢ trong CY hoac
ICD), chtr chua xép 1én tau, mudn thoa man yéu cau ngay
cap van don sé trd thanh ngay giao hang nhu quy dinh trong
L/C va hop déng mua ban thi sau khi hang héa da thuc sy
xép 1én tau nguodi van chuyén phai dé thém dong chir “Pa
xép 1én tau ngay .thang... nam...: shipped (or laden) on
board date...” va ky dong dau vao dong chir nay, tir d6 n6 s&
tré thanh van don hang di xép 1én tau va co thé thanh toan
dugc theo quy dinh trong L/C va hop dong mua ban.

Ngugce lai, dbi v6i van don cap theo hop dong van
chuyén theo chuyén (C/P Bill of Lading) thong thuong nguoi
ta dd in sin trén van don cau: “hang da dugc xEp lén tau
trong tinh trang va diéu kién bén ngoai ¢ vé tét: Shipped at
the port of loading in apparent good order and condition”.
Ban than dong chit in sdn nay du dé dap Gng yéu cau

“shipped on board” quy dinh trong L/C va ngdy cip van don
ctng chinh la ngay giao hang theo hop d6ng mua ban, nguoi
van chuyén hay thuyén truong khong c6 nghia vu phai ghi
thém dong chir “shipped on board ” cung ngay thang xép
hang lén tau trén bé mit van don nira.

Hai cach thé hién ngay giao hang nhu d néi trén ciing
duge no6i 1d trong Picu 22-ii cia UCP 600 (ap dung tir
1/7/2007) nhu sau:

“Mot van don duong bién, du dugce goi thé nao, phai
chi rd hang hoa da dugc xép lén mot con tau chi dinh tai
cang giao hang quy dinh trong tin dung, bang:

-Cum tir in san, hodc

-Mot ghi chu 1a hang da duoc xép 1én tau, cé ghi ngay
xép hang lén tau.
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Ngay phat hanh van don sé dugc coi nhu 1a ngay giao
hang, trir khi trén van don c¢6 ghi chii hang da xép trén tau co
ghi ngay giao hang, trong truong hop nay, ngay da ghi trong
ghi chu xép hang s& duoc coi 1a ngay giao hang. “Trong quy
dinh nay cua UCP 600, “cum tur in san” ¢o nghia la cum tu
trong van don cap theo hop dong thué tau, con cum tir “mot
ghi chu 1 hang da xép 1én tau” c6 nghia la cym tir trong van
don van chuyén container. Trong UCP 500 (4p dung trudc
ngay 30/6/2007) van dé nay duoc quy dinh tai Diéu 23.

Trong thyc tién, khong it van don cap theo hop dong
van chuyén theo chuyén trén bé mat Van ghi thém dong chir
“shipped on board” cung v6i ngdy xép hang. Ciing ¢6 lac
nguoi van chuyén hoic thuyen truong chi ghi moi dong chi
“da xép 1én tau” ma tiép sau dong chit nay khong dé ngay
thang. Pay 1a mot viéc lam ty nguyén ciia ngudi van chuyén
chtr khong phai la mot nghia vu, nghia 1a c6 cing dugc ma
khong c6 cling chang sao. Piéu nay cling dong nghia 1a mot
van don cap theo hop dong van chuyén theo chuyén néu
khong ghi thém dong chit trén van hoan toan dap tng yéu
cau “shipped on board date...” ctia UCP trong viéc thanh
toan bang phuong thire L/C. Khi gip phai mot van don cia
hop ddng thué cho theo chuyén chi ghi dong chir “shipped on
board” ma khong dé ngay thang tiép theo thi ciing dimg voi
bat 16i 13 van don d6 khong hop cach, khong tuan thu quy
dinh trong UCP do d6 khong thanh toan dugc. Dudi day la
mot trudng hop so suit khong dang c6 véi mot doanh nghiép
nhap khau va ngan hang Viét Nam c6 lién quan:

Nam 2000 mot doanh nghiép Viét Nam nhap khau
10.000 tan phan bon dong bao tir nguoi ban & chau Au theo
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diéu kién CFR cang TP Hb Chi Minh. Hop ddng mua ban va
L/C déu chap nhan van don cip theo hop dong thué tau (van
don cap cho hop dong thué ché theo chuyén). Trén van don
chuyén tir ngan hang nudc ngudi ban (ngan hang thanh toan
cho nguoi ban) té1 ngan hang thuong mai Viét Nam (ngan
hang m& L/C) ca ngudi mua lan ngan hang Viét Nam thiy
rang thuyén truéng chi ghi “clean and shipped on board” va
tiép theo dong chir nay khong ghi ngay thang. Vao thoi diém
d6, gia phan bén & thi trudng dang xudng nhanh, vi vay vin
vao c¢ van don ghi nhu vay la khong hoan chinh, khong dﬁy
du va khong phu hop véi UCP nén phia Viét Nam da bat 164,
tir chbi hop ddng va nging thanh toan cho nguoi ban. Cung
tai thoi diém nay, ngan hang mé L/C dang c6 mot khoan tién
tuong duong tri gia 16 hang gui tai ngén hang nudc nguoi
ban. Ngay lap tore nguoi ban da xudt trinh céac ching tur ké ca
van don yéu cdu tda an nudc so tai sai ap khoan tién trén dé
tra cho minh. L& duong nhién, tdoa 4n nudc so tai di chip
nhan yéu cau cia nguoi ban. Luc ndy tau chd 16 phan bon
trén di neo dau tai phao cang TP H6 Chi Minh chd ngudi
mua dén lam tha tuc nhan hang. Tuy vay, vi di tuyén bd tir
chdi hop dong nén ngudi mua cling thong bao cho tau tir chdi
nhan hang. Sau vai tudn nam cho tai cang ma khong c6 ai
dén nhan hang, chu tau da ra 1énh cho tau roi cang TP Ho
Chi Minh chay vé nuéc noi ho cé tru s& chinh. Sau dé, vi
khong c6 ai nhan hang nén chu tiu di lam tha tuc ban du
gi4 10 hang trén dé trang trai cac khoan tién phat cho doi ¢
cang TP H6 Chi Minh cung céac chi phi lién quan khac da
phat sinh. Rot cyc, phia nguoi mua cung ngan hang Viét
Nam d4 mat ca hang 14n tién. Tuy nhién, cho dén thoi diém
nay, cac quan hé va trach nhiém noi bo gitra cac bén cta Viét
Nam ¢6 lién quan hién van chua tim duoc tiéng néi chung dé
giai quyét dit diém vy viée
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NGi chung, cac doanh nghiép nhap khau theo diéu kién
CIF, CFR, CIP, CPT nén than trong khi xem x¢ét, danh gia va
bét 16i van don cép theo hop ddng thué tau. Phai lubn ludn
nhé rang van don cép theo hop dong thué tau thudng co
nhiing dic diém nhu da néu trén dé khong bao gid mac phai
nhing 18i 1am nghiém trong chét ngudi nhu truong hop trén.

Cau hoi 42: Trong truong hop trén van don khong dé ai Ia
nguoi van chuyén thi lam thé nao dé xac dinh ai 12 nguoi van
chuyén?

Tra loi:

Theo quy dinh tai Piéu 87, khoan 1 ctia Bo luat hang
hai Viét Nam, mot trong nhitng ndi dung quan trong cua van
don phai ghi 16 tén va try so chinh ciia ngudi van chuyén.
Tiép d6, khoan 2 cua Diéu nay quy dinh: “Trudng hop tén
ngudi van chuyén khong dugc xac dinh trong van don thi
chu tau duogc coi 1a ngudi van chuyén. Truong hop van don
dugc 1ap theo quy dinh tai khoan 1 Piéu nay ghi khong chinh
xac hodc khong ding su that vé nguoi van chuyén thi chi tau
chiu trach nhiém bdi thudng cac ton that phat sinh va sau do
dugc yéu cau nguoi van chuyén boi hoan”.

Cau hoi 43: Trong hop dong ciia doanh nghiép Viét Nam xuat
khau hang theo diéu kién FOB, ai 12 nguoi gii hang (Shipper) dich
thuc?



100 CAU HOI VE HOP DONG VAN CHUYEN HANG HOA BANG BUONG BIEN 149

Tra loi:

Theo thong 1& phap luat hang hai quéc té cling nhu
Luat hang hai cua nhiéu nuéc trén thé gidi va tir dién hang
hai qubc té thi thuat ngir “Nguwdi giri hang: Shipper” 13
ngudi hodc cong ty giao két hop déng van chuyén voi cac
hing tau vin chuyén hang hoa (Liner Conference hoic
Shipping Lines) hodc v6i chu tau (truong hop hop dong thué
van chuyén theo chuyén). Khi doanh nghiép Viét Nam ban
hang theo diéu kién FOB theo Incoterms, ngudi mua & nudc
ngodi phai thué tau dé chd hang toi cang dich ma ho chi
dinh. Nhu vay, ngudi mua ¢ nudc ngoai moi la ngudi gui
hang dich thyc. Tuy vay, hiém khi ho c¢6 miat ¢ Viét Nam dé
thu xép viéc xép hang 1én tau, vi vay trong phan 16n trudng
hop ho dé nghi ngudi ban thay mat ho x&p hang 1én tau do ho
chi dinh, trén co s& d6 sau khi xép xong hang thi ngudi ban
lay van don dé dua ra ngan hang thanh toan tién ban hang
(néu thanh toan bang L/C). Trong trudong hop ndy, phap luat
hang hai quéc t& quy dinh ngudi ban ciing 13 mot loai ngudi
gui hang. Tuy nhién, ho khong phai 1a nguoi giri hang dich
thuc tirc 1a khong phai nguoi da ky hop dong van chuyén ma
chi 1a nguoi gui hang duoc chi dinh. Ngay nay trong thong 1€
qudc té, nguoi ta goi ngudi giri hang trong truong hop nay 1a
Documentary Shipper (nguoi gui hang hinh thirc). Trong
qua trinh x&p hang 1én tau cling nhu sau nay néu c6 van dé gi
truc tric gitra nguoi van chuyén va ngudi giri hang thi phai
hidu rﬁng day 1a truc tric voi nguoi giri hang dich thue, tic 1a
nguoi da giao két hop dong véi nguoi van chuyén, chir
khong phai voi ngudi giri hang hinh thire. Diéu nay ciling co
nghia 13 van don 1a co s& phap 1y diéu chinh quan hé giita
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ngudi van chuyén va ngudi gii hang dich thuc chi khong
phai nguot giri hang hinh thtrc.

B luat hang hai Viét Nam, Diéu 72, khoan 1 lai quy
dinh “trong trudng hop hop dong van chuyén theo ching tir
van chuyén (tic 1a theo van don hodc gidy giri hang) thi
nguodi thué van chuyén dugc goi la nguoi gui hang”. Nhu
vay dbi v6i hop dong thué van chuyén theo chuyén (ttirc hop
déng thué tau chuyén: voyage charter) khong rd ai la
shipper? Tiép d6, khoan 4 cua Diéu nay lai dinh nghia
“Nguoi giao hang la ngudi ty minh hodc dugc nguoi khac uy
quyén giao hang cho nguoi van chuyen theo hop dong van
chuyén hang hoa bang dudng bién”. O day, co6 thé hiéu ché
dinh “nguoi giao hang” ap dung chung cho ca hop dong thé
hién bang van don va hop dong thué van chuyén theo
chuyén. Van dé khong r 1a liéu giita ngudi van chuyén va
“ngudi giao hang” c6 quan hé phép 1y nao khong? Néu cé thi
co so dé diéu chinh 1a cai gi? Va quan hé phap 1y giira ngudi
giao hang va nguoi van chuyén 1a gi. Trong ngon tir Luét
hang hai qudc té, cho dén nay khong c6 khai niém vé “ngudi
giao hang” nhu quy dinh trong B§ luat hang hai Vi¢t Nam.
Céc doanh nghiép ban hang theo diéu kién FOB ciing nhu
cac cong ty van tai bién Viét Nam cin luu y thich dang
nhitng van dé chua rd rang nhu trén dé biét phuong hudng
gidi quyét nhitng ric rdi c6 thé gap phai khi thyc hién viéc
giao hang cho ngudi mua FOB ¢ nudce ngoai.
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Cau hoi 44: Trong mua ban hang hoa qudc té nén si dung van
don theo Iénh (Order B/L) hay van don dich danh (Straight B/L) la
thich hop?

Tra loi:

Trong thuc tién thuong mai va hang hai qudc té ciing
nhu quy dinh tai Diéu 86 va 89 cua Bo luit hang hai Viét
Nam, cin cir vao kha ning chuyén nhuong luu thong
(Negotiability) cua van don, nguoi ta phan chia van don
thanh ba loai nhu sau:

1-/ Van don theo Iénh (Order B/L),
2-/ Van don dich danh (Straight B/L),
3-/ Van don vo danh (B/L to Bearer).

Trong ba loai noi trén, loai thir ba gén nhu it xuét hién
trén thuong truong quéc té. Trong khi d6, loai thu hai, van
don theo 1énh, dugc sir dung rong rii trong thuong mai qudc
té vi n6 1a mot ching tir c6 thé luu thong dugc, va mot trong
nhitng chirc ning cua van don loai nay né 1a chimg tir thé
hién quyén s¢ hiru hang héa (Document of Title) vi vy &
nhiéu nudc, ngudi ta co thé st dung nd dé chiét khau tai
ngan hang truéc khi hang vé hay cam c6 thé chap vay von tin
dung. Trén bé mit van don theo 1énh, nguoi ta khong ghi 1d
tén va dia chi ctia nguoi nhan hang ma chi ghi chir “theo
1énh: to order”, hodc ghi rd theo I¢nh cua ai do6 vi du: nguoi
gtri hang, mot ngan hang nao do6, nguoi nhan hang hodc ctua
mot dai Iy nao do (to order of...... ). Néu khong ghi 18 theo
1énh cua ai thi hiéu 1a theo 1énh ctia ngudi giri hang. Van don
theo 1énh c6 dic diém 1a c¢6 thé chuyén nhugng dugc cho
ngudi khac bang cach ky hiu (Endorsement). C6 thé ky hau
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dé trong (Blank Endorsement) hay ky hau cho mot ngudi cu
thé hodc theo 1énh ctia mot nguoi nao do. biéu nay cling
ddéng nghia quyén s& hiru dinh doat hang héa chi duogc
chuyén giao khi van don di dugc ky hau.

Véi van don dich danh, trén bé mit cta nod, & 6 nguoi
nhan hang (Consignee) bao gid cling phai ghi rd tén va dia
chi nguoi nhan hang. Chi c¢6 nguoi c6 tén trén bé mat van
don méi co thé nhan hang, nghia 1a chi c6 ho mai co quyen
dinh doat hang hoa ké ca quyén khoi kién ngudi van chuyén.
Loai van don nay khong thé chuyén nhugng duoc bang cach
ky héu, vi vay loai van don nay it luu théng trong thuong
mai quéc té. Véi loai van don nay mot khi da dugc cap phat
thi cling c6 nghia la quyén nhan hang ciing nhu cic quyén
khac gan v&i van don di chuyén sang ngudi co tén dich danh
ghi ¢ trong d6. Thong thuong n6 chi sir dung khi guri hanh ly
cd nhan hoac g1 hang trong ndi by gitra cac cong ty con hay
chi nhanh cua mdt tdp doan thuong mai nao do, hiém khi
dung dé thanh toan tién mua ban hang. Trong thyc tién hang
hai qudc té chi ai 12 nguoi c6 tén trén van don loai ndy méi
nhan dugc hang nén khi ky phat loai van don nay thuong cac
hang tau thu hoi ban goc ngay tai cang xép hang hay noi
chinh xac hon ho khong cap ban gbc, do do trén bé mat van
don loai nay thuong déng dau dong chit “da thu hoi ban gbc:
Surrendered” di kém theo dong chir “Khéng chuyén nhuong
dugc: Non-Negotiable”. Khi hang dén cang dich, ngudi nhan
hang chi can ban sao va ching minh dwoc raing minh la
ngudi nhan hang dich danh ghi trong van don d6 1a ho c6 thé
nhan hang. Phap luat nhilng nudc theo hé théng Common
Law nhu Anh, M¥, Uc... coi van don dich danh nhu 1a mot
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gidy gui hang nén khi nhan hang c6 thé khong can xuét trinh
ban goc van don. Mot diéu ciing can luu v 1a theo quy dinh
tai Diéu 62 cua Luat thuong mai Viét Nam, néu hop dong
mua ban khéng quy dinh khi nao quyén sé hitu hang hoa
chuyén tir nguoi ban sang ngudi mua thi quyén sé hitu d6 sé
dugc chuyén giao khi giao hang. Nghia 14 van don dich danh
mot khi da dugc ky phat thi chi c6 nguoi nhan hang cé tén
trong d6 mé&i co quyén dinh doat va nhan hang, ngudi giri
hang c6 cam no trong tay ciing khong lam gi duoc.

Tt nhitng dac diém noi trén cta cac loai van don, nhat
12 van don theo 1énh nén khi mua ban hang héa xuat nhap
khau, cac doanh nghiép nén sur dung loai van don theo 1¢énh
v6i nhitng wu diém von cé ciia nd, hét sirc han ché viée sir
dung van don dich danh do nhitng han ché nhu trén. Khong it
vu ltra ddo da xay ra do nguoi ban Viét Nam tin tudng &
ngudi mua nén da dong ¥ phat hanh van don dich danh cho
ngudi mua nudc ngoai.

Cau hoi 45: Van don duong bién (Ocean B/L) khac vai gidy gui
hang duong bién (Waybill) nhu thé nao?

Tra loi:

O nhitng nim gan dy, phap lut nhiéu nuéc quy dinh
trong khong it truong hop khi giao dich mua ban hang hoa
xuét nhap khau khong nhat thiét phai sir dung van don trong
thanh toan theo phuong thuc tin dung thu cling nhu trong
viéc lam thu tuc hai quan. Vi vay, tir thuc tién d6, nim 1990
Uy ban hang hai qudc t& (Commitee Maritime International:
CMI) di cho ra doi ban Quy tic thong nhat vé gidy gui hang
bang dudng bién véi tu cach 1a mot quy pham tiy ¥, nghia la
quy tic nay chi ap dung khi cac bén c6 lién quan thong nhat
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quy dinh trong hop df)ng Sy khac nhau co ban gitra gidy gui
hang va van don 12 & chd gidy gui hang chi ¢ hai chtic ning:
13 bién lai nhan hang cua ngudi van chuyén va 1a bang ching
ctia hop dong van chuyén trong khi d6 van don con ¢ thém
churc niang 1a chimg tir thé hién quyén so hiru dinh doat hang
héa. Theo luat My thi van don dich danh ciing tuong tu nhu
gidy gui hang ma thoi, do vy no khong bi diéu chinh bai
Luat hang hai qudc gia ciing nhu cic cong udc quic té vé
van don (Hague Visby Rules). Vi vay, gidy gui hang khong
thé chuyén nhuong bang cach ky hau nhu van don theo 1énh.
Thong thuong, mot khi da stir dung gidy giri hang thi ngudi
nhan hang bao gid ciing 1a dich danh. Khi tau dén cang dich,
ngudi van chuyén chi can kiém tra ngudi nhan hang c6 ding
la dich danh nhu trong gidy giri hang hay khong 1a cd the
giao hang cho nguoi nhan hang hop phap ma khong can thu
hdi ban goc Chinh vi vay gidy giri hang ciing rat it khi phat
hanh ban gbc, thay vao do cic hing tau thuong dong diu
“Surrendered” nhu d6i véi van don dich danh. Tuy nhién dé
lam an long nguoi ban ciing nhu nguoi mua trong dai da 5O
truong hop, khi cap glay gui hang, trén mat sau cua glay gui
hang, nguoi van chuyén ciing ghi rd vé trach nhiém déi véi
hang hoa trong qua trinh van chuyén va ho ciing dong y ap
dung cac cong wdc qudc té nhu Hague Visby Rules de diéu
chinh trach nhiém giira cac bén lién quan nhu thé khi cap van
don.

Mot diém nita ciing can luu ¥ 13, theo thong 1 hang hai
quéc té ciing nhu Pidu 92 cia Bo luat hang hai Viét Nam,
khi dang c6 van don theo I¢nh trong tay, ngudi guiri hang co
thé c6 nhitng quyén nhat dinh (du bi han ché) vé viéc dinh
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doat hang hoa cho t6i khi hang dugc giao cho nguoi nhan
hang hop phap néu chua chuyén giao quyén nay cho nguoi
khac. Mot khi van don loai nay di dwoc chuyén giao hop
cach bang ky hau thi quyén s& hitu va dinh doat hang cua
nguoi ban ciing khong con nira vi luc bay gio nguoi nhan
hang di tré thanh mot bén ctia hop dong van chuyén. Lic
nay chinh ngudi nhan hang, chir khong phai nguoi gui hang,
méi co quyén di kién ngudi van chuyén ciing nhu ho ¢6 thé
bi nguoi van chuyén kién lai. Nguoc lai, voi gidy giri hang
thi quyén dinh doat nay cua nguoi gui hang s€ dugc cung c6
vitng chac hon boi 18 gidy gui hang (ban co6 déng dau
surrendered) du da nam trong tay ngudi nhan hang thi nguoi
nhan hang ciing khong c¢6 quyén kién lai nguoi van chuyén,
Vi gidy giri hang 1a hop dong riéng gitta ngudi giri hang va
ngudi van chuyén, theo d6 ngudi nhan hang khong ¢ can du
gi ca.

Pé thé hién nhimng van dé nhu trinh bay trén day, ¢ mat
trudc cua gidy gui hang do nhitng hang tau 16n chuyén van
chuyén container thudng in dong chit sau day:

“Subject to the terms of the carrier’s standard bill
of lading terms and conditions and tariff for the relevant
trade which are mutatis mutandis applicable to this
waybill”: G1ay giri hang nay dugc diéu chinh boi cac didu
kién va diéu khoan trong van don chuan cling nhu trong bang
gia cudc cia hing tau ap dung cho tuyén duong lién quan va
nhing diéu kién va diéu khoan d6 da duoc thay doi cho thich
hop véi gidy gui hang nay.
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Cau hoi 46: Van don khac véi van don van tai da phuong thiic
6 nhiing diém nao?

Tra loi:

Theo Diéu 119 cua Bo luat hang hai Viét Nam, van tai
da phuong thirc 13 mot qua trinh van chuyén hang tir dia
diém nhan hang dén dia diém tra hang cho nguoi nhan hang
bang it nhat hai phuong thic van tai, trong d6 phai co
phuong thirc van tai bang dudng bién trong khi do van don
duong bién (¢ ddy chi néi téi van don cap cho nhiing 16 hang
roi khéi lugng 16n) la bang ching ciia hop doéng van chuyén
hang hoéa tir cang xép hang téi cang do hang. Nhu vay, su
khac nhau co ban la pham vi khong gian trach nhiém cua
nguoi van chuyén bang duong bién hep hon (tir khi moc cau
cip vao ma hang ¢ cang xép hang t&i khi moc cau rdi khoi
ma hang ¢ cang d& hang: tackle to tackle) so v&i1 pham vi
khong gian trach nhiém cua nguoi kinh doanh van tai da
phuong thire. Khi ky phat van don duong bién, théng
thudng, phia trén van don, nguoi van chuyén chi ghi chit Bill
of Lading con khi nguoi kinh doanh van tai da phuong thirc
phat hanh van don van tai da phuong thtc thi trén tiéu dé
thuong in dong chitr : Multimodal Transport Bill of Lading
hodac Combined Transport Bill of Lading. Tuy nhién, ngay
nay, dai da s6 hang hoa duoc van chuyén bang container nén
su phan biét nhu trén ciing chi ¢6 y nghia twong dbi. Ngoai
ra, gitta hai loai van don nay con c6 mot s khac biét dang ké
nhu sau:
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1-/ Ngudi van chuyén hang hoéa bing duong bién
thuong la chu tau, hodc nguoi thué tau trAn hodc thué tau
dinh han, trong khi d6 ngudi kinh doanh van tai da phuong
thire thuc té khong phai 13 chi phuong tién ma chi mua lai
dich vu van chuyén ting ching sau d6 ban lai dich vy van tai
da phuong thuc toan chang cho chu hang bang mot hop dong
duy nhit. Thong thuong, ngudi ta goi ho 13 ngudi van chuyén
khong co6 tau (Non Vessel Operating Common Carier:
NVOCC).

2-/ Trén van don dudng bién thudng chi ghi cang xép
hang va cang do hang
Con trén van don van tai da phuong thirc dau tién phai
ghi & dia diém tiép nhan hang dé van chuyén (Place of
receipt). Pia dlem nay thuong o trén dat lién va khong it
truong hop nam sau trong ndi dia cach xa cang xép hang Val
chuc dén vai traim cay sb. Tiép do, van don ghi 10 cang xép
hang, sau d6 1a cang d& hang va cubi cung 1a dia dlem giao
tra hang (Place of delivery). Ciing nhu dia diém tiép nhan
hang, dia diém giao tra hang c6 thé cach kha xa cang d&
hang. Véi cac hang tau van chuyen container, cac dia diém
tiép nhan hang dé chd ciing nhu dia diém giao tra hang chinh
1a cac bii chira container ctia ho (Container Yard, viét tat 1a
CY), thuong khong cach xa cang xép d& hang va cling nam
trong khu vuc cang (Port Area), nén trong van don van tai da
phuong thirc do ho ky phat chi ghi 1 cang xép hang, vi du:
Ho Chi Minh City Port, mac dau container truge khi giao 1én
tau thudng duogc tiép nhan tai bai CY do ho chi dinh.

3-/ Van don duong bién & mat trudc thudng in sin
dong chir : “Shipped on board the above goods in apparent
good order and conditions....: hang da dugc xep lén tau
trong tinh trang va diéu kién bén ngoai c6 vé tt.... ” va ngay
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cap van don ciing chinh 1a ngay giao hang theo hop ddng
mua ban. Ngugc lai, véi van don van tai da phuong thue thi
mat trudc thuong chi ghi :“ Received for shipment” hoac “
Taken in charge”, nghia 1a méi nhan dé cho chtr chwa xép 1én
tau, chua giao hang, do vAy mudn thoa man yéu cau hang da
dugc giao nhu quy dinh trong hop déng mua ban thi sau khi
Xép 1én tau ngudi van chuyén phai ghi thém mot dong chir
nita l1a “Laden on board” hay “Shipped on board” ngay...

4-/ Trong van don duong bién, nguoi van chuyén
khong chiu trach nhiém vé viée hang dén cang dich cham
trong khi do, ¢ van don vén tai da phuong thire, thuong quy
dinh nguoi kinh doanh van tai da phuong thire s& bdi thudng
thiét hai cho chu hang bang gap doi sb tién cude cia 16 hang
bi cham tré nhung trong bat cir truong hop nao ciing khong
dugc vuot qua tong cong tri gia hang.

5-/ Trong van don van tai da phuong thtc, di véi
chang van tai duong bg, néu c6 ton that thi trach nhiém téi da
ctia nguoi kinh doanh van tai da phuong thitc ¢ thé 1én téi
8.333 SDR/ Kg.

6-/ Thoi hiéu khoi kién nguoi van chuyén duong bién
thuong 1a mot nam ké tir ngay giao hang hodc tir ngay 18 ra
hang phai dugc giao, vo1 nguoi kinh doanh van tai da
phuong thirc thot hi¢u nay chi con 9 thang. S¢ di nhu vay vi
phai danh cho ho 3 thang dé truy doi lai nguoi van chuyen
thuc té sau khi da boi thuong cho chu hang vi trén thuc té,
nhirng nguoi kinh doanh van tai da phuong thirc thuong mua
dich vu va gia cudc tir nhitng chu phuong tién thyc sy sau do
ban lai dich vu va gia cudc cho chu hang va lgi nhéan cua ho
chinh 1a sy chénh 1€ch gitra gid mua va gia ban.
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Cau hoi 47: Can luu y nhiing van dé gi vé chii ky ciia nguoi ky
phat van don?

Tra loi:

Theo quy dinh cua UCP 600, mot van don duong bién
du dugc goi nhu thé nao thi cling phai ghi rd t€n nguoi van
chuyén va dugc ky phat bai:

-Nguoi van chuyén hodc dai ly dugc chi dinh cho hodc
thay mdt nguo1 van chuyén, hodc,

-Thuyén truong hodc dai 1y duoc chi dinh cho hoac
thay mat thuyén trudng.

Céc chit ky cua nguoi van chuyén, thuyén truong hoic
dai 1y phai phan bi¢t dugc d6 la chir ky cua nguodi van
chuyén, thuyén trudng hodc dai ly.

Céc chir ky cua dai 1y phai chi ro hoac 1a dai 1y da ky
thay hay dai dién cho ngudi van chuyén hodc thay mit cho
hay dai dién cho thuyén truong. Xuat phat tir yéu cau nay cia
UCP 600 nén chir ky dudi van don thong thuong phai ghi 1o
nhu sau: :

i Carrier

(Master’s Name/Signature) , or
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B/ As Agent for the Master
(Agent Name’s/Signature)

Mot diém ma cac chu hang Viét Nam khi thué tau can
hét strc luu ¥ 12 & Viét Nam, mot s6 cong ty van tai bién loai
nho (thuong chi co 1-2 tau c¢& nho) khi cap va ky phat van
don voi tu cach minh 12 nguoi van chuyén c6 in tiéu dé cia
chinh cong ty ho cing dia chi day du song ho lai ghi ¢ dudi
chir ky ho chi 1a dai 1y (As Agent Only) ma thoi. Pay thuc
chat 13 hanh vi gian 1an thuong mai mang tinh lira dao va khi
co kién tung tai tda an hay trong tai chic chén ho s& bi tudc
bé moi mién trach nhiém ma 18 ra ho c6 thé duoc huong néu
lam dang quy dinh cta phap luat va thong 18 qudc té nhu noi
trén.

Cau hoi 48: Hiéu thé nao 1a van don hoan hao (Clean B/L). Co
nén dung thu bao dam (Letter of Indemnity - LOI) dé xin cap van don
hoan hao hay khong?

Tra loi:

Piéu 27 cta UCP 600 quy dinh: “Ngan hang sé& chi
chap nhan ching tlr van tai hoan hao. Ching tir van tai hoan
hao 1 chimg tir ma trén d6 khong c6 diéu khoan hoic khong
¢6 ghi chi ndo d6 chi ra mot cach rd rang vé tinh trang
khuyét tat ciia hang d6 hodc bao bi. Chit “hoan hao” khong
nhét thiét phai xudt hién trén chung tr van tai, du cho tin
dung c6 yéu cau doi v6i chung tir van tai 1a hang da dugc



100 CAU HOI VE HOP DONG VAN CHUYEN HANG HOA BANG BUONG BIEN 161

“xép 1én tau hoan hao”. Theo dinh nghia nay ctia UCP 600,
tor nay trd di, mot van don khong c¢6 nhiing ghi chll nhu quy
dinh néi trén d 13 van don hoan hao rdi chir khong nht thiét
trén bé mat phai ghi chit “Clean” méi goi 1a hoan hao. Diéu
nay cling c¢6 nghia 12 néu mot van don théa min nhiing quy
dinh nhu trén ma trén bé mit khong c6 chit “Clean” thi ciing
khong thé vin vao d6 ma bat 16i gdy khé dé& cho ngudi ban
hodc hang tau.

Trong thuc té, khong it truong hop vi s¢ ngudi van
chuyén dién mot sd ghi chi 1am cho van don s& khong dap
mg yéu cau trén ddy nén c6 thé nguoi ban hodc ngudi giri
hang lam mét thu bao dam (LOI) trong d6 ho cam két s& bdi
thudng moi hau qua xay ra cho nguoi van chuyén néu ngudi
cam giir van don hop cach (in good faith) hodc ngudi nhan
hang khiéu kién ngudi van chuyén. Véi nhimg hing tau 16n
cd uy tin, it khi ho chap nhan LOI vi sau nay néu c6 khiéu
kién thi toa 4n hodc trong tai thudng cho rang day chi la thoa
thudn riéng gitta nguodi ban-ngudi giri hang va ngudi van
chuyén, n6 khong cé gia tri phap 1y rang budc ngudi thi ba,
tirc nguodi cAm giit van don hodc ngudi nhan hang. Hon thé
nita, cac hoi bao tro chu tau P&I cling sé khude tur boi
thuong cho ngudi van chuyén trong trudng hop nguodi van
chuyén da chap nhan LOI nhu vay. Tir d6 c6 thé thay rang,
viéc chu hang dung LOI dé xin cip van don hoan hao ngay
cang khé khan va tdt nhat nén han ché tdi thiéu viéc lam
dung theo cung cach nay.
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Cau héi 49: Hiéu thé nao vé thuat ngil “Merchant” (thuong
nhan) ghi trén cac van don?

Traloi:

Trén mat sau cia cac van don duong bién cling nhu van
don van tai da phuong thirc, ngudi van chuyén thuong dinh
nghia “Merchant” nghia 1a va bao gdm: Nguoi gui hang
(Shipper), Ngudi ky két hop dong van chuyén (Consignor),
Nguoi nhan hang (Consignee, Receiver), Ngudi cam gitt van
don (B/L Holder) va Chu hang (Owner of the Goods). Tt ca
nhitng nguoi nay ¢ nhitng géc dd khac nhau déu lién quan
t61 hop dong van chuyén hang héa tir dia diém tiép nhan dén
dia diém giao hang cudi cing cua hanh trinh. Piéu dang luu
¥ 13 nguoi giao hang cho ngudi van chuyén cé thé khong
nhat thiét phai phan biét rd rang 1a khac va khong chiu trach
nhiém lién doi cing v6i nguoi ky hop dong van chuyén. Vi
du trong hop ddng ban hang theo diéu kién FCA, nguoi ban
chinh la Shipper 1a nguoi da giao hang cho nguoi véan
chuyén, nhung nguoi ky hop dong van chuyén lai 1a ngudi
mua hang. Piéu nay khong c6 nghia 1a Shipper, tirc ngudi
ban, khong c6 nghia vu gi véi ngudi van chuyén. Gia du khi
giao hang dé van chuyén dén cang dich, ngudi ban da khong
dé ky ma hiéu rd rang hay mo ta tinh chat hang héa khong
day du, khong trung thuc (nhat 13 hang nguy hiém dé& chay
no...) thi tuy Shipper khong ky hop déng van chuyén nhung
ho 14 mot trong nhitng ngudi nam trong danh sich
“Merchant” nén trach nhiém cta ho v6i ngudi van chuyén vé
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nhirng hiu qua xay ra van ton tai du cho tai thoi diém xay ra
su c¢b van don dd chuyén giao cho ngudi nhan hang. Mbi
quan hé tuong ty nhu vay cling dugc 4p dung cho quan hé
gitra nhitng nguoi Receiver, B/L Holder va Owner of the
Goods voOi ngudi van chuyén. Chinh vi vay, thudt ngit
“Merchant” bao trim 18n tit cd nhém nguoi noéi trén dé bao
dam rang trach nhiém gitta cac bén déu c6 tinh tiép ndi va
giao thoa v&i nhau nham bao vé loi ich chinh déng ciia ngudi
van chuyén khi ton that hang hoa xay ra khong phai 16i cia
nguoi van chuyén.

Cau hoi 50: Trach nhiém ciia nguoi van chuyén ddi vdi viéc
giao hang cham o cang dich (cang do hang, cang tra hang) dugc
xac dinh ra sao?

Tra loi:

Thong thuong trong hop ddng van chuyén theo chuyén
(Voyage Charter) ap dung cho nhitng 16 hang roi khéi luong
16n, nguoi van chuyén it khi chiu trach nhiém ddi véi viéc
hang dén cang dich cham tré, trir trudong hop nguoi thué van
chuyén c6 nhirng bang chtng rd rang ddy du dé chirmg minh
rang nguodi van chuyén di cd y gy ra sy cham tré dé. Trong
cac van don cép theo hop dong vén chuyén theo chuyén
khong bao gid c6 diéu khoan nay ké ca khi 4p dung Qui tic
Hague Visby.

Nguoc lai, trong cac van don van tai da phuong thuc
hay van don do c4c hang tau chd container phat hanh thuong
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c¢6 diéu khoan vé trach nhiém cia ngudi van chuyén ddi voi
t6n that do hang dén cham gy ra. Vi du, trong Diéu 8.8 cua
van don FIATA quy dinh “Néu nguoi giao nhan (tic ngudi
kinh doanh van tai da phuong thtrc) chiu trach nhiém vé
nhitng thiét hai x4y ra bdi sy cham tré khi giao tra hang, hodc
1a chiu trach nhiém cho ton that hodc thiét hai phét sinh khac
khong phai 13 ton that va thiét hai lién quan t6i hang héa thi
nghia vu boi thuong ciia ngudi giao nhan sé duoc gidi han
trong khoan tién c6 gia tri twong duong gip 2 lan so tién
cudc theo nhu hop dong van chuyén ma van don nay 1a bang
chung”. Tiép d6, Dicu 8.8 ndi thém “Trach nhiém tong cong
clia ngudi giao nhan trong bat ctr truong hop nao ciing s&
khong 16n hon mtc gidi han trach nhiém cho ton thét toan b
hang hoa”.

Tuy nhién, dé duoc boi thuong khi hang hoa dén cang
dich cham tré, lac ky hop dong luu cude chi hang can khai
rd thoi gian hang can dén cang dich 1a bao gid va yéu cau
nay phai dugc ngudi van chuyén chip nhan va ghi vao van
don. Mot khi da nhu vay thi ngoai tién cudc thong thudng,
chu hang can phai tra bo sung mot khoan tién nita goi 1a phu
phi bao dam hang dén ding han. Khi xay ra viéc hang dén
cham ngudi khiéu nai phai chimg minh hai van dé: mot 1a sy
cham tré d6 1a hau qua cua su chénh mang hay thiéu sot cta
ngudi van chuyén ké ca trong khau quan Iy nhan vién cua
minh, hai 13 sy chénh méang d6 1a ¢6 ¥ va dy doan thay trudc
dugc. Mot s6 hing tau ché container con quy dinh thém néu
hang dén noi ngoai 60 ngay so voéi lich trinh cong b trong
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lich chay tau (sailing schedule) thi méi coi 1a hang dén cham.
Nhin chung, viéc khiéu nai doi boi thuong ton that hang dén
cham la mot cong viéc gian nan ton kém ca thoi gian 1an tién
bac.

Cau héi 51: Khi nao can khai béao tri gia hang trén van don?

Tra loi:

B0 luat hang hai Viét Nam quy dinh trong truong hop
ching loai, tri gid hang héa khong dugc nguodi gui hang,
nguoi giao hang khai bao truéc khi xép hang hodc khong
dugc ghi 18 trong van don, gidy gui hang dudng bién hoic
chtng tir van chuyén khac thi ngudi van chuyén chi c¢6 nghia
vu bdi thuong mat mat hu hong hang hoa trong gidi han t6i
da tuong duong véi 666,67 SDR/Kién hang hoéa hodc 2
SDR/Kg trong luong ca bi cia sé hang héa bi mat mat hu
hong tuy theo tri gid hang. Quy dinh nay nhin chung ciing
phu hop véi théng 18 qudc té (Cong udc Hague Visby), tuy
nhién trong Cong udc trén quy dinh gitra 666,67 SDR/Ki¢n
va 2 SDR/kg cach tinh ndo cao hon thi ngudi van chuyén
phai bdi thudng theo cach d6 (Whichever is the higher) trong
khi d6 B0 luat hang hai Vi¢t Nam lai quy dinh “tuy theo tri
gia hang”. O day, van dé trd nén phirc tap 12 ai s& quyét dinh
khi nao thi 4p dung giéi han 666,67 SDR va khi nao thi 2
SDR/kg? Nhu vdy, khi nguoi gii hang mudn duoc boi
thuong theo tri gia hang, tirc 14 mrc cao hon gidi han trach
nhiém ndi trén thi nguoi gui hang phai ké khai tri gia hang
lac ky hop dong van chuyén va tri gia hang nay phai dugc
ghi vao van don. Mt khi da nhu vay thi ngoai tién cude
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thong thuong ngudi giri hang con phai trd thém mdt khoan
phu phi kha cao goi 1a “Ad Valorem’ phu phi nay tinh bang
ty 1€ % cua tri gia 16 hang d6 quy dinh trong bang gia cudc
(Tariff) ctia hing tau cong bo.

Cau hoi 52: Trach nhiém ctia nguoi van chuyén duoc xac dinh
thé nao khi hang chd trén boong?

Tra loi:

Theo thong 18 hang hai qubc té (Qui tic Hague
Visby) cling nhu Bo luat hang hai Viét Nam, déi v6i hang
roi khi chd trén boong ngudi van chuyén phai thong bao
cho chii hang va duoc chu hang chap nhan. Mot khi chu
hang d3 x4c nhan dong y hang chd trén boong thi moi rui
ro xdy ra chu hang phai ty géanh chiu va trong van don phai
ghi 10 1a hang thuc sy da dugc ché trén boong. Ngay nay,
phén 16n hang héa duoc van chuyén bﬁng container, d6i
v6i hang container thi viéc chd trén boong hay dudi boong
khong con y nghia nita, vi tau chéd container khong phan
chia thanh boong nhu tau thong thuong. Tur do, néu co
container nao xép trén boong thi ngudi van chuyén ciing
khong can phai thong bio cho chi hang biét ciing nhu
khong can phai dugc chi hang dong ¥ thi container d6 méi
duoc xép trén boong. Chinh vi vdy, container xép trén
boong hay dudi boong khong con y nghia gi dang ké nita.
Xuat phat tir dic diém d6, Piéu 26 UCP 600 quy dinh
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“Chung tir van chuyén khong dugc quy dinh 13 hang héa
phai xép trén boong. Mot didu khoan trén ching tir van
chuyén quy dinh rang hang héa c6 thé xép trén boong sé
duoc chép nhan”.

Cau hoi 53: Khi xay ra tinh trang tau di chéch duong so vdi
lich trinh quang cao thi trach nhiém ciia nguai van chuyén xac dinh
thé nao?

Tra loi:

Trong thyc té c6 thé xay ra tinh huéng nguoi giri hang
khi luu cudc cho mot container gui téi Thuong Hai va yéu
cau hang tau chuyén tai tai Hong Kong nhung thuc té thi
hang tau lai chuyén tai container noi trén tai cang Pai Lién
va hau qua co thé 1a phat sinh mot s6 chi phi gdy thiét hai
cho nguodi nhan hang. Trong truong hop do, li¢u nguoi gui
hang c6 thé khiéu nai doi hang tau container bdi hoan dugc
khong?

Thong thuong, trén mat sau cta dai bd phan cac van
don cua cac hang tau container cling nhu van don van tai da
phuong thitc déu c6 in sdn mot didu khoan goi 1a “Method
and Route of Carriage”. Tinh than cia diéu khoan nay cho
phép ngudi van chuyén dugc quyén tu do quyét dinh téc do
cling nhu 16 trinh cho tau chay theo tuyén dudng ma ho cho
1a thich hop nhét, 16 trinh chay tau nay c6 thé gan vdi tuyén
duong da quang céo trén lich tau chir khong nhat thiét phai
dung nhu da quang cdo. Ho ciing c6 quyén ghé vao mot cang
khac véi cang di thong bao dé thuc hién viéc chuyén tai
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hang h6a ma khong can thong bao trudc va khong can duogc
su déng ¥ cua nguoi giri hang. Véi trudng hop di chéch
dudng dé thuc hién viéc ctru hod tau khac hodc nguoi bi tai
nan trén bién thi 1& dwong nhién ngudi van chuyén s& duoc
mién trach nhiém hoan toan.

Trong truong hop nguoi gui hang théy can thiét tau
phai chay theo tuyen duong ma minh yéu cau va phai ghe
vao cang chuyén taii ma minh mong mudn thi khi ky hop
dong v4i nguoi van chuyén phai ghi rd trong hop dong day 1a
mot diéu cam két ciia ngudi van chuyen cht khong phai 1a
mét thong tin théng thuong va néu vi pham thi ngudi van
chuyén phai bdi thuong. Tuy nhién, nhin chung it hang tau
van chuyén container c6 thé chdp nhan yéu cau niy cia
ngudi giri hang vi xét cho cing van chuyén container cling la
mot hinh thire van chuyén da phuong thure, theo d6 van dé
tuyén duong di hay cang chuyen tai khong phai 1a vin dé
dang quan tam, nguoc lai van dé ma ca cha hang 14n nguoi
van chuyén luu ¥ 14 1am sao cho hang toi dugc dia diém dich
dang han.

Cau hoi 54: Trach nhiém ciia nguoi van chuyén ddi voi viéc
thong bao hang dén tai cang dich nhu thé nao?

Tra loi:

Dbi v6i tau chd hang roi théng thudng trong hop dong
thué van chuyén theo chuyén (Voyage Charter), bao gio cling
c6 mdt dieu khoan quy dinh ngudi van chuyén c6 nghia vu
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phai thong béo du kién tau dén (ETA) theo cac mirc 7, 5, 3, 2
ngay va 24 gio trude khi dén cang dich dé nguoi nhan hang
c6 ké hoach thu xép cdu cang, phuong tién d& hang cing cc
thu tuc lién quan khac.

Nguoc lai, vai tau cho container, hang tau khéng co
nghia vy nay. Tuy nhién, ngay nay, dé bao dam uy tin ciing
nhu quang cdo véi khach hang phan 16n cac hing tau
container thong qua dai ly s¢ tai thuong cé mot thong bao
ngan gon goi 1a Notice of Arrival hodc Notice of Cargo
Arrival dé gui ti nguoi nhan hang giup ho lam thi tuc can
thiét nhu khai hai quan, nop thué nhap khau... trudc khi
nhan hang lac tau dén. Trén thuc té, lich tau cua cac hang tau
container thuong in sin trén cidc Website nén nguodi nhan
hang c6 thé khong can c6 thong bao ndi trén van biét duge
thoi gian tau dén dé chuan bi cac thu tuc nhan hang. Tham
chi, v6i k¥ thuat tin hoc hién dai, nguoi nhan hang c6 thé biét
duogc chinh xac contamer hang ctia minh nam & goc nio, tang
bao nhiéu trén con tau sap cap cang.

Cau hei 55: Khi nao thi hang hoa dugc coi la da giao tai cang
dich?

Traloi :

Theo thong 1¢ hang hai qudc té ciing nhu quy dinh tai
biéu 74, Khoan a va b cia B luat hang hai Viét Nam thi
hang hoa dugc coi la da giao khi c6 mdt trong nhitng trudng
hop sau day:
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1-/ Nguoi van chuyén hoan thanh viéc tra hang cho
nguoi nhan hang;

2-/ Nguoi van chuyén giao hang cho nguoi dugc
nguoi nhan hang uy quyén theo ding quy dinh trong hop
dong van chuyén hoic tap quan thuong mai ap dung tai cang
tra hang;

3-/ Nguoi van chuyén giao hang cho co quan nha
nudc c6 tham quyén hodc cho bén thur ba theo quy dinh cua
phap luat hodc quy dinh tai cang trd hang.

Cau héi 56: Vi sao chii tau thuong tir choi thu cam két hoi
thuong ctia ngudi nhan hang (LOI) dé giao hang khong thu héi van
don goc?

Tra loi:

Trong thuong mai qudc té khong it trudng hop hang da
dén noi nhung van don chwa dén, vi vdy, dé nhan duoc hang,
ngudi nhan hang thuong viét mot thu cam két cho ngudi van
chuyén ctr giao hang cho minh néu xay ra ton that thiét hai gi
do giao hang khong thu hoi van don gdc thi ngudi nhan hang
s& boi thuong lai cho ngudi van chuyén. Nhin chung nguoi
van chuyén khong man ma lam véi loai thu cam két nay vi
thue tién xét xir ciia khong it toa an qudc té déu cho rang day
la thoa thuan riéng gitra nguoi nhan hang va nguoi van
chuyén khong rang budc gi nguoi cam gitr van don hop
phép. Hon thé nita, hanh dong nay cta ngudi van chuyén 1a
gian lan thuong mai va lam phuong hai téi loi ich cua nguoi
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cAm giit vin don hop phap. Chinh vi vay, ngudi van chuyén
thuong tor choi chap nhép LOI., Mot chu tau Viét Nam da
ganh chiu hau qua nang né vi chap nhan LOI:

Nam 1998, chu tau VNS & Hai Phong khi d& hang &
mot cang Trung Qudc di dong ¥ giao hang cho nguoi nhan
hang (cting la nguoi mua) trén co s LOI nhu ndi trén. Tai
thoi diém nay, van don gbc (van don theo 1énh) dang nim
trong tay mot thuong nhan khéac (nguoi ban) @ Hong Kong vi
day la 16 hang mua di ban lai khi hang dang trén duong hanh
trinh. Do nguoi nhan hang khong thanh toan tién hang nén
thuong nhan no, v4i van don gdc trong tay, da khiéu nai chu
tau VNS doi boi thuong. Chi tau xuat trinh LOI ctia ngudi
nhan hang va dé nghi thuong nhan trén kién nguoi nhan hang
dé dugc boi thuong. Thuong nhan d6 di thang thimg tir chbi
LOI nodi trén vi cho rang nd hoan toan khong c6 gi tri phap
Iy va khong c6 gi rang budc vi minh. Ngay sau dé, khi biét
chu tau VNS dang c6 tau ghé cang Singapore ho di yéu cau
toa 4n Singapore bt gitr. Tai phién toa xét xir vu kién, chu
tau cling da xuat trinh LOI noi trén, tuy nhién toa 4n
Singapore d3 bac bo hoan toan LOI d6 va két luan LOI
khong c6 gia tri phap 1y voi nguoi cdm gilt van don hop phap
va day chi la thoa thuan riéng gilta nguoi nhan hang va chu
tau. Toa con cho rang giao hang khong thu hoi véan don gbe
1311 ¢6 ¥ cua chi tau, khong phu hop véi cac quyén cua chu
tau theo Luét hang hai Viét Nam cling nhu thong 1€ quoc té;
day ctng la mot sy vi pham hop ddng van chuyen va la so
suat cua chu tau. Két cuc, cha tau VNS di phai boi thuong
toan by thiét hai cho nguoi caAm gilt van don. Vu kién nay
cling twong ty nhu vu kién Motis Exoport Ltd. V
Dampskibseeskabel AS 1912 O Vuong quc Anh hodc vu
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kién gitra Stuart Smith Minmery v Maersk Lines dang trong
tap chi Lloyd Law Reports 21/12/1999.

Cau hoi 57: Toa an Viét Nam co tham quyén xét xii cac vu
kién vé tdn that hang hoa van chuyén theo van don do chii tau nudc
ngoai ky phat hay khong?

Tra loi:

Nhitng nim gan day, ngay cang c6 nhiéu vu tranh chap
vé ton that hang hoa giira cac chu tau Viét Nam va cac chu
hang nudc ngoai, cling nhu gitta cac chu tau nudc ngoai va
cac chu hang Viét Nam. i véi cac vu kién gilta cac chu tau
Viét Nam va cac cht hang nudc ngoai thi thAm quyén giai
quyét ciia Toa an Viét Nam 1a diéu khong can phai ban cii vi
trong cac van don do cac chu tau Viét Nam ky phat déu c6
quy dinh vé viéc nay.

Tuy nhién, ddi v6i cac vu tranh chip giita cac chu tau
nudc ngoai va cac chu hang Viét Nam duoc khoi kién tai
Toa an Viét Nam thi cac chu tau nude ngoai thudng cho rang
Toa an Viét Nam khong c6 thAm quyén xét xtr vu kién do
trong van don c6 diéu khoan tai phan (Jurisdiction Clause)
quy dinh moi tranh chap phat sinh tir van don s& dugc giai
quyét bang trong tai hoic toa an nude ngoai.

Muc dich cua diéu khoan tai phan néi trén 13 dé don
phuong gianh quyen xét xur cho toa an nudc ma chu tau co
try so va gat bo thAm quyén cua tda 4n cac nudc khac ma
theo ludt ciia cac nudc nay toa an cua ho ciing c¢6 thim quyén
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xét xir vy kién. Quy dinh don phuong nhu vy lam phuong
hai t&i quyén cua cac chu hang trong qua trinh t6 tung, theo
dudi vu kién doi chi tau boi thuong ton thit hang héa van
chuyén theo van don.

Vi vay, khi thu 1y mdt vu 4n dan sy hang hai ¢6 yéu to
nudc ngoai, ngoai viéc xem xét tham quyén theo quy dinh
ctiia phap luat, toa an cac nudc thuong xem xét cac van dé
Sau.

- Bén duong su nao thyc thi quyén luc thuc té dé khoi
kién (vi du: bén duong sy nao thinh cau toa an ra I¢nh bat
gitr tau)?

- Tai san dang tranh chip & nudc nao?

- Ton that, mat mat tai san xay ra & dau?

- Céc bang ching, nhan chimg va cac tinh tiét ciia vy kién
lién quan t6i quoc gia nao nhat?

Thuyc tién trong nhitng nim qua, Toa 4n Viét Nam da
thu Iy va xét xtr kha nhiéu vu 4n dan su hang hai c6 yéu t6
nudc ngoai phat sinh tir van don do chu tau nudc ngoai ky
phat. Dién hinh 13 vy tau Asena 1.

Thang 8 nam 1995, tau Asena 1 treo co Panama, thudc
s& hitu cta chu tau Koray Shipping Inc Tho Nhi Ky, chd
21.000 tan xi ming déng bao tir mot cang Bac Tricu Tién vé
cang Pa Ning. Khi tu vé t6i cang Pa Ning, mot sb luong
16n bao xi mang bi udt nudc bién va nudc mua do cic nap
ham hang khong kin nuéc. Artexport dai dién cho cac chu
hang thué giam dinh va doi chi tau boi thuong ton that hang
hoa, nhung chu tau tu chdi trach nhiém. Vi vay, Artexport da
khoi kién Koray Shipping Inc tai Toa 4an Nhan dan tinh
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Quang Nam - Da Ning va d& nghi Toa ra 1énh bét giir tau
Asena 1.

Koray Shipping Inc di ngay lap tirc phan ddi rang Toa
an Vi¢t Nam khong co tham quyén x¢ét xur vu kién do van
don quy dinh tranh chip s& dugc xét xir bang Trong tai
London theo luat Anh. Toa an Nhan dan tinh Quang Nam -
Pa Ning nhan dinh rang van don khong phai 1a hop dong,
ma chi 13 bang chimg ctia hop dong van chuyén bang duong
bién. Do vay, diéu khoan tai phan trong van don 1 quy dinh
don phuong cua chu tau, khong c6 gia tri rang budc cac chu
hang.

Theo quy dinh cua phap luat Viét Nam, Toa an Viét
Nam c6 tham quyén giai quyét giai quyét vu kién. Mat khac,
ton that cua hang hoa xdy ra & cang Viét Nam, moi béng
chirng, nhan chung lién quan t&i vu kién déu ¢ Viét Nam,
nén Toa an hay Trong tai Anh khong thé diéu tra cac cac tinh
tiét ctia vu kién thuan loi nhu Toa an Viét Nam. Vi vay, vu
kién xét x{r tai Toa an Viét Nam, cu thé 1a tai Toa an Nhan
dan tinh Quang Nam - Pa Ning 14 thich hop nhat.

Koray Shipping Inc khong chiu ky quy bao lanh dé giai
phong tau Asena 1. Vi vdy, tai ban an so tham s6 01 ngay
30/03/1996, Toa an Nhan dan tinh Quing Nam - Da Nang da
quyét dinh ban dau gia tau Asena 1 dé bu dap thiét hai cua
cac chu hang.

Mot diéu can luu ¥ rang cac van don ma cac chi tau
Viét Nam ky phat déu quy dinh rang tranh chap néu c6 s& xét
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XU tai toa an hay trong tai Viét Nam theo Bo ludt hang hai
Viét Nam. Tuy nhién, thoi gian qua c6 kha nhiéu tau Viét
Nam bi bat gitr & nudc ngoai va khong it cha tau Viét Nam
da phai ra hau toa ¢ nudc ngoai, nhu: Hongkong, Singapore,
Trung Qudc v.v... Khi thu Iy cic vu kién ndy, cac toa an
nuéc ngoai déu ap dung nguyén tic vu kién lién quan t6i
qudc gia ndo nhit dé xac dinh toa an thich hop nhét cho viée
xét xu vu kién.

Tur thuc tién néu trén co thé théy r::ing mac du van don
do cac chu tau nudc ngoai ky phat don phuong quy dinh
quyén tai phan cia tda 4n nudc ngodi, song Toa an Viét Nam
van c6 thim quyén xét xtr cac vu kién doi bdi thudng ton that
hang héa phat sinh tir van don. Diéu nay s& gdp phan bao vé
quyén va loi ich hop phap ctia cic cha hang Viét Nam va
budc cac chu tau nudc ngoai phai ton trong phap luat Viét
Nam ciing nhu thong 1& quéc té.

Cau héi 58: Nguoi giao hang co quyén doi boi thudng ton that
hang hoa khi hang hoa dugc van chuyén theo van don dich danh hay
khong?

Tra loi:

Van don dich danh (Straight B/L) 1a van don ma trén
do ghi 10 tén, dia chi cia ngudi nhan hang. Chi c6 nguoi
nhdn hang c6 tén ghi trén van don méi dugc nhan hang.
Trong qua trinh van chuyén, néu xdy ra tén that d6i voi hang
hoéa thi nguoi giao hang khong c6 quyén khéi kién ngudi van
chuyén, ma chi c6 nguoi nhin hang c6 tén trén van don dich
danh méi c6 quyén khéi kién doi ngudi van chuyén boi
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thuong ton that hang cta hang hoéa. Dudi diy xin néu tom tat
vé vu tau Duyén Phat 01, da dugc xét xtr qua hai cap so tham
va phuc tham, d€ tham khao.

Tau Duyén Phat 01 quéc tich Viét Nam, thugc Cong ty
TNHH Van tai bién Duyén Phat (duéi ddy goi tit 1a chu tau).
Ngay 05/01/2002, sau khi xép xong hang tai cdu Jurong
Singapore, tau roi cu va da bi 14t chim trong khu vuc cang
Singapore, dan tdi ton that toan bo hang hoa van chuyén trén
tau. Trong sd hang hoa d6 co 16 hang 318 khdp ndi ng
khoan giéng dau do Global Santa FE International Services
Inc giao cho Cong ty Dau khi Viét Nhat.

L6 hang néu trén dugc van chuyén tir Singapore vé
cang PTSC Ving Tau theo van don sé S/PTSC-15 ky phat
ngay 05/01/2002. Trén van don ghi r0 nguoi giao hang:
Global Santa FE International Services Inc, ngudi nhén
hang: Cong ty Dau khi Viét Nhat.

Global Santa FE International Services Inc da khiéu nai
doi chu tau bdi thuong toan bo gia tri ctia hang hoa bi ton
that 1a 415.098 USD, nhung chi tau di tir chdi trach nhiém
bdi thudng. Vi vy, Global Santa FE International Services
Inc da khoi kién chu tau tai Toa 4n Nhan dan TP Ho Chi
Minh yéu cau boi thuong 415.098 USD cong véi lai suat ké
tir ngay xy ra ton that cho dén ngay thanh toan thuc té.

Tai ban an so tham s6 2392/DSST ngay 08/11/2004,
Toa 4n Nhan dan TP HS Chi Minh nhan dinh: cin ct vao
khoan 2 va 3 Piéu 81, khoan (a) Piéu 84, khoan 2 Piéu 92
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va Piéu 93 cua Bo luat hang hai thi Cong ty Dau khi Viét
Nhat 13 ngudi nhan hang hop phap, ngudi c6 quyén ddi véi
16 hang van chuyén trén tau Duyén Phat 01 theo van don s6
S/PTSC-15 ngay 05/01/2002 chir khong phai 1a Global Santa
FE International Services Inc.

Hoi dong xét xtr nhan thidy mic du Global Santa FE
International Services Inc 1a nguoi giri 16 hang cho chu tau
van chuyén vé Viét Nam cho Céng ty Dau khi Viét Nhat,
nhung do viéc giri hang khong thé hién bang hop dong van
chuyén ma giri bang van don dich danh véi tén ngudi nhan
hang 1a Cong ty Dau khi Viét Nhat nén Global Santa FE
International Services Inc chua du thim quyén khéi kién yéu
cau boi thuong ton that hang hoa dbi vai 16 hang van chuyén
trén tau Duyén Phat 01 theo van don sb S/PTSC-15 ngay
05/01/2002.

Tu nhan dinh trén, Toa an Nhan dan TP HO Chi Minh
quyét dinh bac yéu cau ctia Global Santa FE International
Services Inc trong viéc yéu cau chu tau phai bdi thudng toan
bd gia tri hang hoa van chuyén trén tau Duyén Phat 01 theo
van don s6 S/PTSC-15 ngay 05/01/2002 bi ton that cong véi
1ai suat 1a 473. 417, 32 USD.

Ngay 15/11/2004, Global Santa FE International
Services Inc di c6 don khing cdo ban 4n so tham gui Toa
Phuc thim TAND Téi cao tai TP H6 Chi Minh. Ngay
07/04/2005, Toa Phiic thim TAND Téi cao tai TP H6 Chi
Minh da xét xur phuac thAm vu an. Tai ban an phtc tham s6
100/DSPT ngay 07/04/2005, Toa Phuc thim TAND Téi cao
tai TP HO6 Chi Minh giit nguyén ban 4n so tham, xir: bac yéu
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cdu cua Global Santa FE International Services Inc trong
viéc yéu cau chu tau phai bdi thudng toan bo gi tri hang hoa
véan chuyén trén tau Duyén Phat 01 theo van don sb S/PTSC-
15 ngay 05/01/2002 bi ton that cong véi 1ai suat 1a 473. 417,
32 USD.

Qua vu 4n néu trén c6 thé thay rang nguoi giao hang
khong c6 quyén doi nguoi van chuyén boi thuong ton that
ctia hang hoa khi hang héa dugc van chuyén theo van don
dich danh.

Cau héi 59: Cac cong udc qudc té diéu chinh van don va Bd
luat hang hai Viét Nam giong va khac nhau nhu thé nao 6 nhiing van
dé co ban?

Tra loi:

Xin xem bang so sanh tom tit sau day:

1 2 3 4 5
Cac noi Quy tic Quy tic Quy tic BLHHVN
dung so Haque Hague- Hamburg 2005

sanh Vishy
1. Ap Quy téc Pidu X: Diéu 2: - Didu 74
dung , khong de (2) Van (a) Vandon | dén97:
chocac | cap don duge | duoc cip & 4p dung cho
cl\luyén cip & nicf)t mot nudce hop dong
nao? nudc tham tham gia Quy | van chuyén
gia Quy tac. theo chung
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1 2 3 4 5
tac. (b) Véan tir.
(b) Van chuyén tir - Diéu 98
chuyén tir | Mot nudce dén 118: ap
mot nude ttlam 9ia Quy | dung cho
tham gia tac. hop dong
Quy tic. (c) Vandon | van chuyén
(c) Hop quy dinh Quy | theo chuyén.
ddng van tac nay sé
chuyén quy | duoc ap dung
dinh 0 4p
dung Quy
tic nay.
2. Ap Diéu 1(b) Diéu 1(b): | DPiéu 1. 6: - biéu 74
dung , Van don Tu'orng tu Hop déng dén 97:
chocac | hodc “chung | Quy tac van chuyén | 4p dung cho
hop tr xdc nhan | Hague. bang duong | hop ddng
dong quyén s6 bién. van chuyén
nao hiru hang Khéng cin theo ching
hod tuwong ty hai 13 va tur.
khac”. prat 4 ven "
N . don hoac - Piéu 98
Khong phai , N £ s
S ching tir xac | dén 118: ap
hop dong A A
thué tau. n%12_1n~ quyen dung cho
sO hitu hang | hop dong
hoé. Khong van chuyén
phai hop theo chuyén.
ddng thué
tau.
3.Ap | Pitul(e) Pidu 1(e) | Didu 4: Didu 74-1:
dung vé | «“Bag gbm Tuong ty | Nguoi van Tuong ty
matdia | khoang thoi | Quy tic chuyén chiu | Quy tic
ly gian trkhi | Hague trach nhiém | Hamburg
hang duoc trong khoang | trong truong
xép 1én tau thoi gianda | hop hop
cho dén khi nhan trach déng van
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1 2 3 4 5
hang dugc nhiém dbi chuyén bang
dd ra khéi véi hang hoa | ching tu.
tau”. & cang xép,
Tl cau dén trong qua
cau. trinh véan
chuyén va &
cang do tic
14, thdng
thuong, tu
khi da nhan
hang tir
nguoi gui
hang cho dén
khi da giao
hang cho
nguoi nhan
hang, theo
cac quy dinh
tai cang dia
phuong.
4.Aild | biéu 1(a) Piéu 1. 1, Diéu 72-2
nguoi | Chu tau biéu 10, Ngudi tu
van . hoac nguoi bicu 11 minh hodc
chuyén | thyg tau“la | “Batky ngudi khac
nguoi tham | ngudi nao dugc uy thac
gia hop ty minh dé thyc hién
ddng van hodc nhan hop dong
chuyén véi danh nguoi van chuyén
nguoi gui do, mét hang hoa.
hang”. hop dong
van chuyén
da dugc ky

két voi
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1 2 3 4 5
nguoi gui
hang”, bao
gdm ca
“nguoi van
chuyén
thuc t€” va
“nguoi van
chuyén
theo hop
dong”.
5.Cac | Quy tic Diéu IV Diéu 7: Khong dé
khiéu | khongdé | bis: 4p dung d6i | cAp t6i khiéu
nai cap. Cothé | ap dung | v6i cac khiéu | nai ngoai
thuoe | chidpdung | d46i véi cac | nai thuge hop | hop dong.
hop doi voicac | khidunai | dongva
déng_vé khicu nai thuoc hop | ngoai hop
ngoai thudc hop ddng va dodng.
hop dong. Theo ngoai hop
dong. ludt Anh, dp | 4dng.
dung doi voi
ca hai loai
khiéu nai.
6. Trach | pidu III: Diculll. | Pidus.1: Diéu 75 :
Eﬁgifqn 1. Nguoi_ Tucm% tur I\Lguc‘yzi van T}llro*ng t
s Vé_‘ll’ql'Ch,uyél’l |(_I)uy tac c u}‘le-ri,‘ r;' u quy tac
chung p})al c6 su ague. nguoi ‘a?in ' ague.
cia | can man hop W ooa nawdi
i | violle ot nees
van trude va lfhl VE‘}'C, uzen
cﬁuyén. bat dau hanh phat ap dung
trinh dé: mot bi¢n )
(a) Lam tau p?ap h0p 1?”
L o 114 can thiét dé
c6 da kha

nang di bién

tranh su ¢
gay thiét hai
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2

4

(b) Bién ché,
trang bi,
cung ung
thich hop
cho tau.

(c) Lam cho
cac him
thich ung va
an toan cho
viée tiép
nhan, van
chuyén va
bao quan
hang hoa.

2. Nguoi
van chuyén
phai xép,
sép dat, van
chuyén, bao
quan, cham
soc va do
hang hoa
van chuyén
mot cach
thich hop va
can than.

va nhitng hau
qua cua no.

7. Mién
trach
nhiém
cua
nguoi

Diéu IV:

1. Tau
khong du
kha nang di
bién — chi

Piéu IV:
Tuong tu

Quy tic
Hague.

bidus. 1:
Nguoi van
chuyén phai
chung minh
rang minh,

Diéu 78:
Tuong tu )
nhu Quy tac
Hague.
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1 2 4

van mién trach dai ly hoac

chuyén. | nhiém cho nguoi lam
nguoi van cong cua
chuyén khi minh, da ap
nguoi van dung moi
chuyén bién phap can
ching minh thiét c6 thé
da cosu dé nang chin
“can man su ¢b va hau
hop 1y dé qua cda no.
dam bao tau
c6 du kha
nang di bién
trudc va vao
lic bat dau
hanh trinh.
2. Xép hang
mot cach
thich hop va
can thén, &p
dung cac

mién trach
sau:

(a) Hanh vi,
so suat hodc
khuyét diém
ctia thuyén
trudng, thuy
thu, hoa tiéu
hodc nguoi
lam céng
cua nguoi
van chuyén
trong viéc
diéu khién
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1 2 3 4 5

hodc quan tri
tau ;

(b) Chay, tru
khi do 16i
thuc su hoac
¢ ¥ cua
nguoi van
chuyén X

(c) Céc tai
hoa, nguy
hiém va tai
nan cta bién
hodc song
nuoc |

(d) Thién
tai;

(e) Chién
tranh;

(f) Hanh
dong thu
dich cia
codng ching;
(g) Bit gir
hodc kiém
ché cua vua
chda, chinh
quyén hoic
nhan dan,
hodc bi tich
thu theo 1énh
cua toa an;
(h) Han ché
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1 2 3 4 5
veé kiém
dich;

(i) Binh
cong hodc
mot phan
hoac toan bo
nguoi dai
dién cua ho;
(j) binh
cong hodc
mdt phan
hodc toan
b6, voi bat
clr nguyén
nhén gi;

(k) Bao
dong va nbi
loan;

(1) Cuu hoac
cOy clru
sinh mang
hodc tai san
trén bién;
(m) Hao hut
thé tich hodc
trong luong
hoic bat ky
mat mat, hu
héng nao
khac do ndi
ty, ban chét
hoic khuyét
tat ciia hang
hoa gay ra;
(n) Bao bi
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1 2 3 4 5

khong co
day du;

(0) Ky ma
hi¢u khong
day du hodc
khong chinh
Xac;

(p) Nhiing
an ty khong
phat hién
duoc du da
co su can
man hop 1y;
(q) Moi
nguyén nhan
khac khong
phai do 16i
thuc su hoac
¢ ¥ cua
nguoi van
chuyén,
nhung nguoi
mudn duge
hudng mién
trach nay
phai chirng
minh ring
khong phai
16i thuc su
hodc cd y
cla nguoi
van chuyén
hay 15i 1am
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2

hodc so suat
cua dai ly,
nguoi lam
cong clua
nguoi van
chuyén da
g6p phan
gdy ra mit
mat hoac hu
hong do.
Cim xudng
hoic lao
dong dinh
tré.

8. Trach
nhiém
chung
minh
15i.

Quy tic
khong quy
dinh 10 rang
(trtr khi diéu
IV -2).
Theo luat
Anh, chu
hang phai
dua ra két
lun vé tau
khong du
kha nang di
bién hodc
hang hoa
khong dugc
van chuyén
thich hop va
cAn than, sau
d6 nguoi
van chuyén
phai chiing

Tuong tu

Quy tic
Hague.

Nguoi vén
chuyén phai
ching minh
rang da ap
dung cac bién
phép hop ly
dé tranh ton
that, trir

truong hop
thiét hai do
chay gay ra
(xem muc 9
dudi day).

bicu 78-2:
Nguodi nao
muon hudng
quyén mién
trach nhiém.
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1 2 3 4 5

minh mién
trach thich
hop trong
muc 7 (trang
trudc)

9.Chéy |Pidulllva |Didulllva | Didus. 4: Diéu 78-2b
IV: IV: Nguoi van Nguoi van
Néu do, vi Tuong ty chuyén s& chuyén chiu
du: sap xép | Quy tic chiu trach trach nhiém
khong tdt, Hague. nhiém néu néu do 13i
ngudi van nguoi khiéu | ctia minh
chuyén chi nai chiing gay ra.
chiu trach minh duoc

nhiém néu
chay do 16i
thuc su hoac
¢y cua
minh gay ra.
Néu chay do
tau khodng cé
da kha nang
di bién,
nguoi van
chuyén s&
chiu trach
nhiém trur
khi anh ta da
co su can
man hop Iy
dé bao dam
tau c6 du
kha nang di

rang chay la
do 15i 1am
hodc so suat
clia nguoi
van chuyén,
nguoi lam
cong hodc dai
1y cua nguoi
van chuyén

gay ra.
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1 2 3 4 5
bién trudc
va vao luc
bat dau hanh
trinh
10. Stc | Piéu 1(c): Piéu 1(c): | Piéul.5va | Diéu 74-4b
vat Quy tic Tuong ty | 92 Hai bén thod
song. khong ap Quy tic Quy tic ap thuén.
dung. Hague. dung d6i véi
Tham khao | ca suc vat
UK song nhung
COGSA ngudi van
1971, Boan chuyén
1(7) 4p khong chiu
dung quy trach nhiém
tac d6i voi | di voi
suc vat “nhiing rdi ro
séng. dic biét vén
c6”. Néu
ngudi van
chuyén lam
theo chi dan
cua nguoi gui
hang thi dugc
coi la khéng
phai chiu
trach nhiém.
11. Piéul(c): |Piéul(c): | Piéu9: Diéu 76:
Hang Quy tic Tuongty | Quy tic Viéc cho
tren khong ap quy tac khong loai hang trén
boong. | dqung trir khi | Hague. trir hang trén | boong phai
c6 khai la Tham khao | boong. dugc hai bén
duoc van UK Nguoi van thoa thuan
chuyén COGSA chuyén c6 thé | theo tap




VIAC

100 CAU HOI VE HOP DONG VAN CHUYEN HANG HOA BANG DUONG BIEN

2 3 4 5
trong hanh 1971, Poan | ché hang trén | quan thuong
trinh va thue | 1(7) &p boong néu di | mai va phai
té dd co cho | dung Quy | thoa thuan dugc ghi
nhu vay. tac d6i voi | v6i nguoi giri | vao ching

hang trén hang hoac tir van
boong theo dung chuyén.
(xemvidy | “tdp quan
Chanda thuong mai
(1989) 2 riéng hodc
Lloyds Rep | theo yéu cau
494). cua cac quy
dinh hoac cac
quy tic phap
luat”. Phai
ghi trong van
don 1a hang
duoc chd trén
boong. Néu
khong, thoa

thuan veé viéc
chd hang trén
boong, nguoi
van chuyén
chi chiu trach
nhiém ddi
véi mat mat,
hu héng hodc
cham giao
hang do viéc
cho¢ hang trén
boong gay ra.
Nguoi van
chuyén
khoéng dugc
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1 2 3 4 5
huéng gi6i
han trach
nhiém khi
viéc cho
hang trén
boong tréi
vo1 su thoa
thuén 16 rang
1a hang phai
ché trong
ham tau.
12. Diéu IV Quy | PitulV | Diéu 13: Diéu 82:
Hang tdc 6: Hang | Quy tac 6: | Cac diéu Tuong tu
nguy hoa dé chdy, | Tyongty | khoan twong | nhu Quy tic
hiém. dé no hgaic quy tac tu cling ap Hague.
nguy hiém, | Hague, dung, va
néu dugc ngudi giri
Xép xuong hang c6
tau ma nghia vu phai
thuyén ghi ky ma
truong (hoac hiéu va dan
dai ly cua nhan hang
nguoi van nguy hiém
chuyén) - mot cach
khong biét, thich hop.
¢6 thé duoc
dd xudng

lam mét tac
hai hodc tiéu
huy, chi phi
do nguoi guri
hang chiu.
Néu nguoi
van chuyén
biét ban chét
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2

cua hang
hoa nhung
khi gay nguy
hiém thi
hang hoa
van c6 thé
duoc do
xudng, lam
mat tac hai
hoac tiéu
huy ma
nguoi van
chuyén
khong chiu
trach nhiém,
trur trudng
hop ton that
chung.

13. Gi6i
han
trach
nhiém
(a)
Hang
mét mat
hoac hu
héng.

Diéu IV Quy
tic 5:

100 bang
Anh cho mot
kién hoac
don vi hang
hoa tru
truong hop
gia tri hang
hoa duoc ké
khai va ghi
trong van
don.

Piéu IV
Quy tic 5:
10.000
Franc vang
cho mot
kién hoac
don vi
hang hoa
hoac 30
Franc vang
cho mot
kilogram
ca bi.

Diéu 6:

2.5 SDR cho
mot kilogram
hoac 835
SDR cho mot
kién hoac
don vi
chuyén cho.

Diéu 79:
Tuong ty
nhu Nghi
dinh thu
1979 trong
quy tic
Hague —
Visby tuy
vay gilia
666, 67
SDR/ kién
va 25DR/kg
ca bi thi ap
dung tuy
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1 2 3 4 5
Theo nghi vao gia tri
dinh thu hang hoa.
SDR 1979,
2SDR cho
mot
kilogram
hoac 666,
67 SDR
cho mot
kién, tuy
thudc cach
tinh nao
cao hon.
(b) Khoéng quy | Twongty | Diéu 6:
Cham dinh. n}lu Quy 2.5 lan tién
giao tac Hague. | cugc phai tra
hang. cho s6 hang
giao cham,
worgi | Khong quy
DY dinh thé nao
tong tien 13 cha .
cuoc cua a‘c am A’glao
\ 1A 1A hang. Néu
toan bd 16 L o
hang hoac cacqben 90
Lo thoa thuan
muc gioi han thi dp dung
trach nhiém i
P .| nhu Quy tac
néu hang hoa Hamburg
dd bi mat '
hodc hu héng
theo cong
thirc tai diém
(a) néu trén.
14. Mat | Khéng c6 Didu IV Diéu 8: Piéu 80-1:
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1 2 3 4 5
quyén quy dinh dac | quytac 5 Nguoi van Tuong ty
hudng biét nhung (e): chuyén chi nhu phan
gioi han | nguoi véan Mét quyén mat quyén dau Djéu v
trach chuyén c6 néunguoi | huong gioi Quy tac 5(e)
nhiém | thé khong van chuyén | han trach cua Hague

duoc gioi c6ydinh | nhiémnéuco | Visby.
han trach giyraton | ¥ dinhgdyra | Khongde
nhiém néu di | thit hoic ton that hodc | cap toi
chéch duong | cAy tha khi | cAuthakhi | truong hop
khong hop biét ring biét rang ‘E(X)n mat quyén
ly hodc chd | (4 thit co | that co thé gidi han khi
hang trén thé xay ra. | Xayra. Viéc | di chéch
boong. C6 thé cho hang trén | duong.
cling mét boong, né:u o
quyén néu | rang bi cam,
&i chéch cling 1am mat
du(‘)’n;g quyén hudng
khong hop gi('?i han trach
Iy hodc chd nhiém.
hang trén
boong.
15. Diéu VI: Piéu VI: | Khong c6 Khong dé
Th‘éa Chi dugc Tuong tu ql.l}’énxdéc i cap.
thl;}an ha phép khi d6 | Quy thc blctA de thoa;
thap khong phai | Hague. thuan ha thap
gioi han | 13 phitng 16 gidi han trach
trach hang thang nhiém.
nhiém | thyong va
phai hop 1y
trong nhiing
hoan canh

déc biét.
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1 2 3 4 5
16. Diéu V: Diéu V: Diéu 6, 4 diéu | Khong quy
Th(ia Dugc phép | Tuong tu 15: dinh.
tl3uan néu c6 ghi Quy tac Buoc phép
tang trong van Hague. néu hai bén
gidi han | qon, thoa thugn.
trach Phai ghi vao
nhi¢m trong véan don.
Khong quy
dinh.
17.Di | Nguoivan | Tuongty | Khdngco Diéu 108:
chéch chuyén di quy tac quy dinh ddc | Theo tuyén
duong | chéch duong | Hague biét, néu gay | duong hodc
c6 thé mat ra ton that, thong 1¢ néu
quyén con phy hai bén
hudng cac thugc vao khong thoa
micn trach viéc kiém tra | thuan khac
clia quy tic xem cé thudc '
cling nhu trach nhiém
quyén cua nguoi
huodng gioi van chuyén
han trach hay khéng.
nhiém. Néu Diéus. 6
di chéch mién trach
duong dé nhiém cho
cliru nguoi ngudi van
va tai san chuyén khi
trén bién thi c¢b ging ctru
khong bi coi sinh mang
la vi pham hodc ap dung
hop dong “cac bién
phap hop 1y~
dé ctru tai
san. Quy
dinh nay

cling ap dung
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1 2 3 4 5
déi véi
truong hop di
chéch duong
cling nhu véi
bat ky
nguyén nhan
gdy ton that
nao khac

Cau hdi 60: Trach nhiém ctia nguai van chuyén trong thong lé
hang hai quac té duoc quy dinh ra sao?

Tra loi:

Nguoi van chuyén phai man can dé trudc va khi bat dau
chuyén di, tau c6 du kha ning di bién, c6 thuyén bo thich
hop, dugc cung tmg day du trang thiét bi va vat pham du trir;
cic ham hang, hdm lanh va cac khu vuc khac dung dé van
chuyén hang hoa c6 du diéu kién tiép nhan, van chuyén va
bao quan hang héa pht hop véi tinh chat cta hang hoa.

Ngudi van chuyén chiu trach nhiém vé viéc xép hang
va d& hang can than va thich hop, chim séc chu ddo cho
hang héa trong qua trinh van chuyén. Ngudi van chuyén co
trach nhiém boi thuong ton that, mat mat cia hang hoa, trur
céc truong hop mién trach nhiém cua ngudi van chuyén.

Theo Quy tic Hague-Visby thi ngudi van chuyén co
cac trach nhiém nhu sau:
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- Nguoi van chuyén 6 trach nhiém cung cap con tau du
kha ning di bién. Tau c6 dii kha ning di bién duoc hiéu la
con tau co cu trac bén chic, vo tau va may moc khong co
khuyét tat, c6 thé chiu dugc song gid thong thudng cia bién
ca dé van chuyén hang héa mot cach an toan tir cang xép
hang dén cang d& hang va phai thoa min cac yéu cau sau:

+ Céc gidy to cua tau phai c6 diy du va dang c6 hiéu
luc;

+ Tau phai duoc bién ché thuyén bo du vé sé lugng va
dam bao vé chat luong;

+ Tau phai dugc trang bi day du trang thiét bi, nghi khi
hang hai can thi€t cho viéc di bién;

+ Tau phai duoc cung cip day di vé nhién liéu, dau
mdo, nudc ngot, lwong thuc, thuc pham va cac d6 du trir can
thiét khac;

+ Ham hang, budng lanh va cac noi chira hang khéc
phai kho rdo, kin nudc, sach s, thich hop cho viéc van
chuyén an toan hang hoa.

- Nguoi van chuyén cé trach nhiém tién hanh mét cach
can than va thich hop viéc Xép, sép dat, chén lot, ch?mg buoc,
di chuyén, bao quan va d& hang. Ngudi van chuyén co trach
nhi¢m cham séc hang héa mot cach chu ddo va chiu trach
nhiém ddi v6i hang héa tir khi nhan hang dé xép 1én tau cho
dén khi tra hang cho ngudi nhan hang. Chinh vi vay, ngudi
van chuyén phai xép hang 1én tau theo dung so dd xép hang;
sap dat, chén 16t, chiang budc hang dang quy trinh k§y thut,
tranh 1am hu héng hang héa; phdi man can trong viéc bao
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quan, coi soc hang héa trong qué trinh van chuyén; khi d&
hang cling phai tuan thu quy trinh k¥ thuat, dé theo 16, theo
van don, d& loai hang nao sir dung dung cu chuyén dung Ay
dé khong lam hu hong hang hoa.

Néu hang hoa bi hu hong do viéc xép hang khéng thich
hop (bad stowage) gdy ra hodc ham hang khong kin nuéc,
khong dam bao vé sinh, khong thich hgp cho viéc bdo quan
va van chuyén hang hoa thi ngudi van chuyén c6 trach nhiém
bdi thuong cho chi hang.

Cau héi 61: Cac truong hop mién trach nhiém ciia ngudi van
chuyén trong théng 1é hang hai qudc té duoc quy dinh ra sao?

Tra loi:

Ngudi van chuyén khong phai chiu trach nhiém boi
thuong d6i voi mat mat, hu hong hang hoa do viée tau khong
du kha ning di bién, néu dd man can hop 1y trong viéc chim
soc con tau dé trudc va khi bat dau chuyén di, tau c6 da kha
ning di bién, c6 thuyén bo thich hop, dugce cung tng day du
trang thiét bi va vat phém dy trit; cdc hdm hang, ham lanh va
cac khu vyuc khac dung dé van chuyén hang hoa c6 du diéu
kién tiép nhan, van chuyén va bao quan hang hoa phu hop
v6i tinh chét ciia hang hoa. Trong trudng hop ndy, ngudi van
chuyén c6 nghia vu chung minh da thuc hién nhiém vu mot
cach man can.



100 CAU HOI VE HOP BONG VAN CHUYEN HANG HOA BANG BUONG BIEN 199

Nguodi van chuyén dugc mién hoan toan trach nhi¢m,
néu ton that hang hoa xay ra do:

- Lo1 cua thuyén trudng, thuyén vién, hoa ti€éu hang hai
hodc nguoi [am cong cua ngudi van chuyén trong viéc diéu
khién hoac quan tri tau;

- Héa hoan khong do ngudi van chuyén gay ra;

- Tham hoa hodc tai nan hang hai trén bi€n, vung nudc
cang bién ma tau bién dugc phép hoat dong;

- Thién tai;
- Chién tranh;

- Hanh dong xam pham trat ty va an toan cong cong ma
ban than nguoi van chuyén khong gy ra;

- Hanh ddng bat gilt ciia dan chiing hodc cudng ché cua
Toa an hoac co quan nha nudc c6 tham quyén khac;

- Han ché vé phong dich;

- Hanh dong hodc su so suit ciia nguoi giao hang, chi
s¢ hiru hang, dai ly hodc dai dién cua ho;

- Pinh cong hoac cic hanh dong tuong tu khac cua
nguodi lao dong do bat ky nguyén nhan nao lam dinh tr¢ hoan
toan hoac mot phan cong vige;

- Bao dong hoac gay 1oi;

- Hanh dong ctru nguoi hodc ctru tai san trén bién;

- Hao hut vé khéi lugng, trong lugng hodc mat mat, hu
hong khac cta hang hoa xay ra do chét lugng, khuyét tat an
ty hodc khuyét tat khac ctia hang hoa;
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- Hang hoa khong dugc dong géi dung quy cach;

- Hang hoa khong duoc danh déu ky, ma hiéu ding quy
cach hodc danh diu ky, mé hiéu khong phu hop;

- Khuyét tat an ty cta tau bién ma nhiing nguoi c6 trach
nhiém khong phat hién dugc, mac du da thuc hién nhiém vu
mot cach man can;

- Bét ky nguyén nhan nao khac xay ra ma ngudi vin
chuyén khong c6 16i hodc khong co y giy ra ton that hodc
khong phai do nguoi lam cong, dai 1y cia nguodi van chuyén
c6 16i gay ra.

Cau héi 62: Thé nao 12 16i trong viéc diéu khién hodc quan tri
tau?

Bé ludt hang hdi Viét Nam, Piéu 78, khodn 2, diém a)
(Mién trdach nhiém ciia nguot van chuyén) quy dinh: . 2.
Ngum van chuyén dwoc mién hoan toan trach nhiém, néu ton
that hang héa xdy ra trong cdc truong hop sau ddy: a) Loi
ciia thuyén treong, thuyén vién, hoa tiéu hang hdi hodc
nguoi lam céng ciia nguoi van chuyén trong viée diéu khién
hodic quan tri tau; ... ”. DPé nghi cho biét thé nao la “l6i trong
vigc diéu khién tau” va “I6i trong vigc qudn tri tau”?

Tra loi:

Ldi trong viéc diéu khién tau (fault in navigation of
ship) va 101 trong vi¢c quan tri tau (fault in management of
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ship) 1a hai 16i thuong gip nhung it khi dugc giai thich tuong
tan trong Luat hang hai ctia nhiéu nudc (ké ca ctia Viét Nam)
ma chu yeu thuong tham khao luit cia Anh, My va dugc
phan anh qua cac vu tranh chép tai toa an hodc trong tai.

Pié¢u kién dé dwgec mién hoan toan triach nhiém vé
16i diéu khlen hodc quan tri tau thuong duoc néu trong luat
hang hai quoc gia (c6 tham khdo coéng udc qudc té co lién
quan), chang han nhu, theo Diéu 75, Bo luat hang hai Viét
Nam: “I. Ngwoi vin chuyén phdi man can dé trude va khi
bat ddau chuyén di, tau bién cé dii kha nang di bién, ¢é thuyén
bé thich hop, dwoc cung vmg day di trang thiét bi va vt
phdam die trit; cdc ham hang, ham lanh va khu vue khdc ding
dé van chuyén hang héa c6 du cdc diéu kién nhdn, vin
chuyén va bdo qudn hang héa phit hop véi tinh chat cua
hang héa. 2. Ngum van chuyén chiu trach nhiém vé viéc xép
hang, do hang can thdn va thich hop, cham soc chu dao
hang héa trong qud trinh van chuyén”, hoac nhu phan 192
(Sec. 192), Harter Act 1893 (Luat hang hai cua My) néu: “If
the owner of any vessel transporting merchandise or
property to or from any port in the United States of America
shall exercise due diligence to make the vessel in all respects
seaworthy, and properly manned, equipped, and supplied,
neither the vessel, her owner or owners, agent, or charterers,
shall become or be held responsible for damage or loss
resulting from faults or errors in navigation or in
management of said vessel...” (néu chu tau van chuyén hang
hoa hay tai san ra vao nuéc My da can man hop 1y lam cho
tau dii kha nang di bién, c6 thuyén bd thich hop, trang thiét
bi, vat pham du trir day du thi tau, cha tau, dai Iy hodc ngudi
thué s€ khong phai chiu trach nhiém vé mat mat hodc thiét
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hai ddi véi hang hoa do 18i hay so suét trong viéc diéu khién
hodc quan tri tau...).

L&i trong viéc diéu khién tau 13 15i lién quan dén
viéc di chuyén cta tau, vi du nhu: ddm va, ddm, méc can, tha
neo sai vi tri va van hanh céc thiét bi phuc vu cho hoat dong
ctia tau. Sau nay 16i con duge md rong dén su cham tré trong
viéc 1ap ké hoach chuyén di va dua ra quyét dinh vé tuyén
duong di cho tau vi 1y do thoi tiét.

Cubdn “British Shipping Laws - Carver’s Carriage by
Sea”, Volume 1, London, Stevens&Sons, 1973, phén 146
trang 126 néu 16i vé diéu khién tau nhu sau: “The improper
selection of the an anchorage, the neglect properly to heed a
light upon a reef, the fault of the master in starting without
regard to the warnings of the weather bureau as to an
impending storm, and failing to put into a port of refuge to
repair damage caused by perils of the seas, were fault in
navigation” (tha neo sai vi tri, ddm phai d4 ngam, cho tau
khai hanh bat chap 101 canh béo cia co quan dy bao thoi tiét
vé stric manh ciia con bio dang t6i, khong dua tiu vao cang
lanh nan dé stra chira hu hong do hiém hoa trén bién gy ra 1a
18i trong viéc diéu khién tau”.

Trong vu tranh chép “The Hill Harmony” dang trong
[1999] 2 Lloyd’s Rep. 209, Toa Phuc tham (Court of Appeal)
phan rang, “navigation” néi ¢ Piéu IV khoan 2(a) cia
Hague-Visby Rules (ma luat hang hai nhiéu nuéc cé tham
khao, trong d6 c6 Viét Nam) dugc mo rong cho mot quyet
dinh dugc dua ra trong qua trinh lap ké hoach chuyén di
(voyage planning) va du dinh mot hodc nhiéu tuyén dudng di
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can cir vao tinh hinh thoi tiét. Vu tranh chip ¢ day do su
cham tré ctia thuyén trudng trong viéc lya chon tuyén dudng
di cho tau. Toa cho rang, thiét hai do cham tré c6 lién quan
dén viéc di chuyén thyc té ciia con tau (physical navigation).
C6 thé hiéu “cham tré” tirc 1a chwa hoic khong “chuyén
dong” kip thoi va nhirng tuyén dudng di bién d6 khong nhat
thiét phai duoc thyc hién ding nhu thuyén trudng di vach ra
truéc khi khoi hanh. Do vay, mot quyét dinh vé “diéu khién
tau” c6 thé dugce dua ra ngay ca khi tau con & trong cang, va
nguoi van chuyén sé& khong phai chiu trach nhiém ngay ca
khi quyét dinh cuia thuyén truong 1a khong hop ly. O day co
mot diém can luu ¥, ciing 1a 161 vé “diéu khién tau”, nhung
chu tau/ngudi van chuyén lai khong dwoe mién trach
nhiém vé nhirng ton thit cho trang thiét bi d& hang cia
ngudi nhian hang theo vian don khi dwa tau vao cip ciu
cang (negligent navigation in berthing) qua phan quyét trong
vu tranh chap “Satya Kailash” [1984] 1 Lloyd’s Rep. 558;
Australian Oil Refinery Pty Ltd v. R. W. Miller & Co. Pty
Ltd [1968] 1 Lloyd’s Rep. 448. Tuy vay, chu tau c6 thé dua
vao hop dong nhitng diéu khoan nhim mé rong pham vi
mién trach nhiém ctia minh ngodi nhitng mién trach néu
trong Quy tic Hague-Visby (IV, Piéu 2 (a)).

Vé 16i trong viéc quan tri tau, phan 16n tranh chip
nay sinh do mién trach lién quan dén “18i trong viéc quan tri
tau”. Tuy vdy, trong nhiéu trudng hop, kho c6 thé xac dinh
chinh xac d6 co6 phai 1 “18i diéu khién tau” hay khong. No6i
chung, 16i nay thuong duogc hiéu 1a 15i trong viéc van hanh,
kiém tra may moéc, thiét bi dé bao dam cho an toan cia tau va
c6 lién quan dén viéc cham soéc hang hoa. Néi mot cach
khac, da s6 cac khiéu nai vé ton that hang héa do khong
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cham so6c chu dao hang hoa trong qué trinh van chuyén co
lién quan dén khai niém “quan tri tau” (management of ship).
Ciling c6 khi, toa an dua ra mot pham vi trach nhi€ém hep hon
d6i voi khai niém nay thong qua cac vu xét xir.

Trong vu tranh chdp “Gosse Millerd v. Canadian
Government Merchant Marine [1929] A.C.726.”, toa da luu
y rang can phai phan biét gita chim soc hang hoa
(management of cargo) va quan tri tau (management of ship).
D6i v6i quan tri tau, can phai dat ra cau hoi 1a 16i hay so suat
xay ra 13 vi an toan cua tau (hodc 1a nhim tranh cho tau khoi
bi ton that); hay noi cach khac 1 nhiing ton that xay ra co
phai chi vi an toan cua tau hay khong. Trong vu ki¢n “The
Iron Gippsland” [1994] Lloyd’s Rep. 335 (Sup. Ct N.S.W)
vé tau chd dau van chuyen nhiéu loai diu khac nhau, trong
d6 c6 mot loai dau bi b1en chat do nhiém ban, nguoi ta thay
khi tro (inert gas) duoc cap cho toan tau bang mot hé thong
chung. Dau diesel dung cho 6-t6 duoc chta & két sd 3 da bi
nhiém khi tro. R3 rang 12 ngudi van chuyén phai biét rang, 18
ra loai héng nay (dau diesel) phéi duoc cach ly voi khi tro
theo diéu khoan (quy dinh) vé cham s6c chu dao hang hoa.
Ngum van chuyén di van dung diéu khoan mién trir khi cho
rang h¢ thong khi tro dugc sir dung vi an toan cua tau, tic la
quan trj tau. Toa két luan rang, muyc dich ctia quy dinh nay vé
co ban 13 dé chim s6c hang nhung khong chi 13 dé bao vé
hang ma muc dich cudi cing 1a dé bao vé tau khoi bi nhiing
tac dong bat lgi do tinh chat cia hang hoéa. Vi vay, tau da
khong c6 16i trong viéc quan tri tau trong khuon kho nhing
mién trir d3 duoc quy dinh.
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Viéc phan biét gitra 161 quan trj tau va chim séc chu
dao hang hoa trén thyc té 1a mot viée rat kho khin va & mot
chuirng myc nao do, phuy thudc vao y chi chu quan (artificial)
cua toa an hay trong tai nhu trong vu “the Caltex”, khi ma
quan tri tau lién quan dén ca tau va hang thi toa da quyét
dinh d6 “16i trong viéc quan tri tau!”.

Qua phan trén, c6 thé thiy, diéu khoan mién trach vé
16i diéu khién hodc quan tri tau dé giy tranh cdi vi nd cho
phép nguoi van chuyén va tau tir chdi trach nhiém d6i voi hu
hong, mat mat hang hoa, ma trong nhiéu truong hop, rat kho
xac dinh d6 co phai 13 16i vé diéu khién hodc quan trj tau hay
khong. Nhiéu toa 4n ciia Anh, My cho rang 13i trong viéc
quan 1y, van hanh cac thiét bi chi nham phuc vu cho hoat
dong cua tau thi dugc coi 1a 18i vé diéu khién hodc quan tri
tau. Co thé ndi, day 1a nhitng 15i rat “cd dién” trong nganh
hang hai thuong mai, nhung cho dén nay van duoc tranh luan
rong rai trong gidi luat su, thim phan, trong tai vién va con
nguyén gia tri ca vé 1y luan 14n thyc tién.

Cau hoi 63: Gidi han trach nhiém ciia ngudi van chuyén
dugc quy dinh nhu thé nao?

Tra loi:

Ngoai nhirng truong hop mién trach nhiém, nguoi van
chuyen con dugce quyén gidi han trach nhiém khi boi thuong
t6n that, mat mat cia hang hoa. Theo Quy tic Hague thi
trong bat ky truong hop nao ngudi van chuyén khong phai
chiu trach nhiém vé ton that, mat mat cia hang héa vuot qua
s6 tién 100 Bang Anh dbi voi mot kién hang hay mgt don vi
hang hoa, trir phi nguoi gui hang da ké khai gia tri cia hang
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hoa d6 truéc khi xép hang 1én tau va gia tri cua hang duoc
ghi 10 trén van don.

Trong Quy tic Hague- Visby mirc gié1 han trach nhiém
bdi thudng cua ngudi van chuyén duoc nang 1én 10.000 Pho-
rang vang cho mot kién hang hay mgt don vi hang hoa hoac
30 Pho-ring vang cho mot kildgam hang hoa ké ca bao bi bi
ton that, tiry theo cach tinh nao cao hon.

Niam 1979, Nghij dinh thu SDR dugc thong qua dé sira
d6i Quy tic Hague-Visby, theo d6 dong tién dé tinh giéi han
trach nhiém ctia ngudi van chuyén dugc do6i thanh dong SDR
(Quyén rut voén dic biét - Special Drawing Right) cia Quy
tién t& qudc t& (IMF) voi mire 12 666,67 SDR cho mot kién
hang hay mot don vi hang héa hoac 2 SDR cho mot kilogam
hang hoa ca bi bi ton that, tiy theo cach tinh niao cao hon.
Gio1 han trach nhiém nay dugc ap dung cho cac nude thanh
vién cua Quy tién té quoc té.

Mitc gi6i han trach nhiém cia nguoi van chuyén theo
Quy tac Hamburg 1a 835 SDR cho mét kién hang hay mot
don vi hang héa hoac 2,5 SDR cho mdt kildgam hang hoa ca
bi bi ton thét, tuy theo cach tinh nao cao hon. Pdi véi cac
nuéc khong phai 1a thanh vién Quy tién t& qudc té hoic
nhitng nudc ma phap luat cim sir dung dong SDR, thi c¢6 thé
tinh giéi han trach nhiém cua nguoi van chuyén theo don vi
tién t¢ MU (Monetary Unit) voi mirc 1a 12.500 MU cho mdt
kién hang hay mgt don vi hang hoéa hoac 37,5 MU cho mét
kildgam hang hoa ca bi bi ton that, tily theo cach tinh nao cao
hon. Theo quy dinh, mét MU tuong duong véi 65,5 mg vang
v6i 46 nguyén chat 1a 900/1.000.
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Mirc gi6i han trach nhiém cia ngudi van chuyén theo
quy dinh cua B¢ luat hang hai Viét Nam nam 1990 tuong tu
nhu muc quy dinh trong Quy tic Hague-Visby, tirc 1a 10.000
Pho-rang vang cho moét kién hang hay mot don vi hang hoa
hodc 30 Pho-rang vang cho mot kildgam hang héa ké ca bao
bi bi ton thét, tily theo cach tinh nao cao hon.

Theo quy dinh cua Bo luat hang hai Viét Nam nam
2005 thi gidi han trach nhiém cta ngudi van chuyén d6i véi
ton that, mat mat ctia hang héa tdi da twong duong 666,67
don vi tinh toan cho mot kién hang hay mot don vi hang hoa
hodc 2 don vi tinh toan cho mot kilégam hang hoa ca bi bi
t6n that, tiy theo cach tinh nao cao hon. Don vi tinh toan quy
dinh trong Bo ludt nay 1a don vi tién té do Quy tién té quoc té
xac dinh va duoc quy ude 1a Quyén rat von dic biét (SDR).
Tién boi thuong duoc chuyén doi thanh tién Viét Nam theo
ty gi4 tai thoi diém thanh toan bdi thudng.

Nhu vay, giéi han trach nhiém cia ngudi van chuyén
quy dinh trong B¢ luat hang hai Viét Nam nam 2005 twong
tu nhu quy dinh tai Nghi dinh thu SDR stra doi Quy tic
Hague-Visby, v&i muc 1a 666,67 SDR cho mdt kién hang
hay mot don vi hang h6a hoac 2 SDR cho mdt kildgam hang
hoéa ca bi bi ton that, tuy theo cach tinh nao cao hon.

Mirc giéi han trach nhiém cua ngudi van chuyén dbi
v6i viéc cham tra hang theo quy dinh cua B¢ luat hang hai
Viét Nam nam 2005 va Quy tic Hamburg 1a s6 tién bang 2,5
lan tién cudc cua sd hang tra cham, nhung khong vuot qua
téng sd tién cudc phai tra theo hop dong van chuyén hang
hoa bang dudng bién.
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Cau hoi 64: Thé nao la “tity theo gia tri hang héa” trong viéc
xac dinh gidi han trach nhiém cia nguoi van chuyén?

Tra loi:

Bo luat hang hai Viét Nam (khoan 1, Piéu 79) quy dinh
gidi han toi da vé bdi thuong méat mat, hu hong he‘mg hoa
hodc ton that khac lién quan dén hang hoéa, c6 doan: “... tuy
theo gia tri hang hoéa...”. Bé nghi cho biét thé nao la “tuy
theo gid tri hang héa” va ai c6 quyén lwa chon mirc bdi
thuong?

DPé dé tham khao, xin néu day du khoan 1, Piéu 79 Bo
luat hang hai Viét Nam nhu sau: “1. Trong truong hop chung
loai, gia tri ciia hang hda khong dugc nguoi gt hang, nguoi
giao hang khai bao trude khi xép hang hoic khong dugc ghi
rd trong van don, gidy giri hang duong bién hodc chung tir
van chuyen khac thi nguoi van chuyén chi c6 nghia vu boi
thuong mat mat, hu hong hang héa hoidc tén that khac lién
quan dén hang hoa trong gii han t6i da tuong duong véi
666,67 don vi tinh toan cho modi kién hodc cho méi don vi
hang hoa hoidc 2 don vi tinh toan cho mdi ki-16-gam trong
luong ca bi cua s6 hang hoa bi mat mat, hu hong tdy theo gia
tri hang héa. Don vi tinh todn quy dinh trong B0 ludt nay la
don vi tién t& do Quy tién t& qudc té xac dinh va duoc quy
udc 1a Quyén rat von dic biét (SDR). Tién bdi thuong duoc
chuyén do6i thanh tién Viét Nam theo ty gia tai thoi diém
thanh toén bdi thuong”.

Khoan 1 néi trén c6 tham khao Cong udc Hague-Vishy
Rules - Rule IV, item 5(a) nhu sau: (a) Unless the nature and
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value of such goods have been declared by the shipper
before shipment and inserted in the bill of lading, neither the
carrier nor the ship shall in any event be or become liable
for any loss or damage to or in connection with the goods in
an amount exceeding the equivalent of 666. 67 units of
account per package or unit or 2 units of account per kilo of
gross weight of the goods lost or damaged, whichever is the
higher. O day c6 mot diém khac co ban so voi phan tiéng
Viét (Khoan 1, Piéu 79) 1a nhom tir “whichever is the
higher” ma 1& ra phai dich 1a “tuy theo mirc boi thwong
nao cao hon” thi s& khong gy thic mac hay “lan tin”gi.

Tuy 14 “tiy theo mirc bdi thudng nao cao hon” nhung
ca hai bén - nguoi van chuyen va chu hang (ngudi giao
hang/nguoi gui hang...) déu khong c6 quyeén lua chon sau
khi da tinh toan cu thé vé hai khoan tlen do. Viéc xem xét hai
sO tién ¢ day 1a nham bao dam rang gidi han s6 tién boi
thuong s& dugc xac dinh trén co sé so sanh (hai s tién) dé
¢ duoc sb tién c6 gi61 han cao hon.

Nhu vay, sb tién boi thuong phu thudc vao viéc tinh
toan dé tim ra gidi han trach nhiém ¢ mirc cao hon. Can chu
¥ 13 phai can cir vao tinh chat cta hang hoa dé xem c6 “tinh
toan” duoc khong. Chang han nhu, ddi véi hang roi (in bulk)
thi khong thé xac dinh gioi han trach nhiém theo kién (per
package) duoc. Thuc té cho thay, chu hang (nguoi gui
hang/nguoi nhan hang...) c6 quyén va chac chan 13 s& doi
bdi thuong trén co sé theo kién (per- package) hoac theo ki-
16-gam (per-kilo) trong lugng ca bi véi s6 tién nao cao hon.
Quyén doi bdi thuong theo kién chi dugc thyc hién néu
nguoi giri hang da ghi s6 luong kién trong van don. Pay la
didu dic biét quan trong. Can luu y trong trudng hop véan
chuyén hang hoa bang container, néu khong ghi 1én van don
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s6 lugng kién hang dong trong container thi ca container chi
duogc tinh 1a mot kién hodc mot don vi hang hoa.

Trong phan dich B6 luat hang hai Viét Nam sang tiéng
Anh cta cudn sach "B ludt hang hai Viét Nam - Vietnam Maritime
Code", NXB Giao thong van tai (quy 1/2008), trang 158, cau
“tuy theo gia tri hang hoa" dugc dich la whichever is
the higher. Nhu vay, ban tiéng Anh (tuy chi c6 gia tri tham
khao) nhung lai dang nhu Qui tic Hague-Visby (dd din o
trén) nén dé dang thuc hién

Vé “ky thuat” doi tién sao cho c6 loi hon, dé dang thay
rang theo quy dinh ciia Qui tac Hague-Visby, Rule 1V, item
5(a), khi trong lugng cua mdt kién hang hoa bi mét 16n hon
333,33 ki-16-gam thi doi bdi thuong theo mirc 2 SDR/kg s&
c¢6 loi hon, vi s6 tién boi thuong s& vuot qua gidi han tinh
cho mot kién va nguoc lai (khi khoi luong ctia mot kién hang
hoa bi mét nho hon 333,33 ki-16-gam thi doi boi thuong theo
“kién” s& c6 loi hon). Gia tri boi thuong con phu thudc vao
gia tri cta dong tién chuyén do6i gitta SDR va dong tién dia
phuong.

Vi dy: Mot 16 hang bi mat va ngudi van chuyén co du
cac diéu kién dé dugc huong giéi han trach nhiém d6i véi 16
hang do. Can cur vao don vi tinh toan theo B luat hang hai
Viét Nam 13 don vi tién té do Quy tién t& qudc te xac dinh va
duge quy ude 1a “Quyén rit von dac biét” , tién boi thuong
dugc chuyén doi thanh tién Viét Nam (theo ty gia tai thoi
diém thanh toan bdi thuong). Gia st 666,67 SDR tuong
duong 16 triéu dong Viét Nam (VND), 2 SDR bang 47.999,
76 VND, kién hang ning 120kg. S6 tién bdi thuong theo
kién s€ 1a 16 tricu VND (666,67 DSR/kién), trong khi theo
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ki-10-gam, chua dugc 5,8 triéu VND (120kg x 47. 999,76
VND/kg = 5.759.971,20 VND). Nhu vy, ngudi van chuyén
phai boi thuong so tién 1a 16 triéu dong.
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Phan IV

NHUNG CAU HOI LIEN QUAN TG1 VIEC KHIEU NAI VA
KHIEU KIEN NGU31 VAN CHUYEN, DAI LY, MOI GI01

Cau héi 65: Vi sao phai thong bao vé tdn that ciia hang hoa
cho nguoi van chuyén?

Tra loi:

Thong bao ton that 1a vin ban ctia nguoi nhan hang gui
cho nguoi van chuyen hogc dai ly cta ho, theo do ndi o vé
tinh trang ton that cua hang hoéa dé bao luu quyén khiéu nai
d6i voi nguoi van chuyén.

Theo quy dinh cia B§ luat hang hai Viét Nam cling nhu
luat hang hai quéc té, hang hoa duoc coi 1a da tra du va dung
nhu ghi trong van don, néu ngudi nhan hang khong thong
bao bang vin ban cho ngudi van chuyén vé mat mat, hu hong
ciia hang hoa cham nhat 1a ba ngay, ké tir ngdy nhan hang,
néu khong thé phat hién thiét hai tir bén ngoai. Di voi hang
hoa da giam dinh trude khi giao nhan hang thi khong can
thong bao bang vin ban.

Dé xac dinh thoi han gui thong bao t6n thét cho nguoi
van chuyen can phéan biét ton that 13 rang va ton that khong
16 rang. To6n that rd rang 13 ton that c6 thé nhin thay bang
mat thuong khi giao nhan hang hoéa, vi du: cac kién hang bi
d6 v&, bao hang bi rach, hang bi uét v. v... Ddi véi cac
truong hop nay thi khi phat hién hang bi ton that, nguoi nhan
hang phai giri ngay vin ban thong bao vé ton that hang héa
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cho nguoi van chuyén va phai moi t6 chirc giam dinh tién
hanh giam dinh ton that ctia hang.

Tén that khong rd rang 13 tén that khong thé phat hién
dugc bang mit nhin khi giao nhan thong thuong. Vi du: kién
hang nhin bén ngoai binh thuong, nhung bén trong thi hang
bi hu hong. Dbi véi ton that khong rd rang, thuong thi nhan
hang vé r6i, khi md kién hang ra méi phat hién hang hoa bi
hu hong. Trong truong hop nay, nguoi nhin hang phai gui
vin ban théng bio vé ton that cua hang héa cho ngudi van
chuyén trong vong ba ngay, ke tr ngay nhén hang. Qua thoi
han trén, ngudi nhan hang méat quyén khiéu nai nguoi van
chuyén.

Trong thuc tién, cang thuong dai dién cho ngudi nhan
hang 1ap Bién ban hang d6 v& do tau giy nén (COR). Tuy
nhién, khi ky cac bién ban loai nay, thuyén truéng hodc dai
pho thuong ghi chu rang hang héa hu hong 13 do céng nhan
cua cang gay ra. Mat khac, COR khong phai 1a bién ban
giam dinh trude khi giao nhan hang. COR ciing khong phai
la thong bao ton that cua nguoi nhan hang. Vi vay, tai liéu
nay khi da bi tau ghi chd tir chéi trach nhiém thi khong co
gia tri rang budc trach nhiém cia ngudi van chuyén.

Tu nhing phan tich trén day, co thé thay rang ngudi
nhan hang gui van ban thong bao vé ton that cua hang hoa
cho nguoi van chuyen 1a nham bao luu quyén khiéu nai ddi
v6i nguoi van chuyén.

Cau hoi 66: Ho so khiéu nai ngudi van chuyén vé ton that ciia
hang héa bao gom nhiing tai liéu nao?
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Traloi:

Thong thuong, khi hang hoa bi ton that, néu hang hoa
¢6 bao hiém thi chu hang thong bao cho ngudi bao hiém thu
xép giam dinh ton that ciia hang, sau d6 thu thap tai liéu,
chtng tir lién quan dé 1ap hd so doi bdi thuong bao hiém.
Sau khi nhan dugc tién boi thudong ton that cua hang hoa, chu
hang ky glay bién nhan va thé quyen (receipt and
subrogation) dé ‘nguoi bao hiém thé quyén cta ho khiéu nai
nguoi van chuyén.

Truong hop hang hoéa khéng c6 bao hiém hodc ton that
khong thude trach nhi€ém bao hi€ém, thi chu hang phai tu
khiél{ nai nguoi véq chuyén. H6 so khiéu nai nguoi van
chuyén thuong bao gom cac tai liéu, chung tir sau:

- Thu khiéu nai ciia ngudi nhan hang;

- Van don gdc (Original B/L);

- Héa don thuong mai (Commercial Invoice);

- Phiéu déng goi (Packing List);

- Bién ban két todn nhan hang véi tau (ROROC) trong
truong hop hang bi thi€éu hut hoac mat mat;

- Bién ban hang d6 v& do tau giy nén (COR) trong
truong hop hang hoa bi hu hong;

- Thong bao vé mat mat hodc ton that cia hang (Notice
of Loss or Damage) hodc thu du khang bao luu quyén khiéu
nai (Letter of Reservation);

- Bién ban gidm dinh ton that cia hang (Survey Report)
trong truong hop hang héa bi hu hong;
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- Cac bién ban, gidy to ching minh 18i ctia ngudi van
chuyén va cac chimg tir, tai liéu lién quan khéac (néu co).

Néu khiéu nai cua chi hang khong duoc ngudi vén
chuyén giai quyét bang thuong lugng hoa giai thi ho c6 thé
khoi kién nguoi van chuyén Thot hi€u khot kién nguoi van
chuyén doi boi thudng ton that cua hang hoa quy dinh trong
B luat hang hai Viét Nam, trong Quy tic Hague va Quy tac
Hague-Visby 1a mot nam, con trong Quy tic Hamburg 1a hai
nam ké tir ngay tra hang hodc 18 ra phai tra hang cho ngudi
nhan hang.

Cau hoi 67: Tai sao chii hang lai phai mua bao hiém trong khi
theo van don hodc hop dong van chuyén theo chuyén nguoi v:j[n
chuyén phai chiu trach nhiém bdi thuong néu ton that xay ra do 10i
ctia ho?

Tra loi:

Dé duogc boi thuong ton that xay ra trong qua trinh van
chuyén bang duong bién, tuyét dai bd phan chi hang déu
mua bao hiém cho hiang héa cua minh. Viéc c6 mua bao
hiém hay khong, mua bao hiém theo diéu kién nao do chu
hang ty quyét dinh tiiy theo loai hang. Thong thuong nhimng
loai hang c6 gia tri cao nhu may moc thiét bi dat tién, thiét bi
tin hoc hodc hang tiéu ding cao cip chi hang mua bao hiém
theo diéu kién A, nguogc lai di voi nhitng 16 hang tri gia thap
nhu phan bén, than, quang, sat vun... thuong nguoi ta mua
bao hiém theo diéu kién B hodc C. Pdi véi nhing 16 hang co
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mua bao hiém khi x4y ra rui ro déng nhu quy dinh cua hop
ddng bao hiém trong qua trinh van chuyén, ngudi bao hiém
s& bodi thuong cho ngudi mua bao hiém. S6 tién bdi thudng
nay thuong bi khau trir mot ty 16 nho goi 1a phan ty ngudi
mua bao hiém phai ganh chiu (Deductible). Theo thong 18
quéc té ciing nhu Bo luat hz‘mg hai Viét Nam, sau khi boi
thuong cho ngudi mua bao hiém, ngudi bao hiém duoc thé
quyén ngu:(n mua bao hiém dé doi lai nguoi van chuyén bdi
hoan. S6 tién ma nguoi bao hiém dugc bdi hoan thong
thuong thap hon nhiéu so v6i s tién ma ho di chi ra dé boi
thudng cho ngudi mua bao hiém.

Theo hop dong van chuyén theo chuyén hodc véan
don, nguoi van chuyén ciing s& bdi thuong ton that xay ra dbi
v6i hang hoa néu do 15i ciia minh gdy ra. Tuy nhién, theo
thong 1& quoc té va Bo luat hang hai Viét Nam (Piéu 78)
nguodi van chuyén duge mién trir trach nhiém néu ton that
mat mat hang hoéa xdy ra nam trong 17 truong hop mién trir
d6. Ngoai ra, theo Piéu 79 ctia Bo luat hang hai Viét Nam
cling nhu thong 1& qubc té, trong bat ci trudng hop nio
ngudi van chuyén ciing dugc giéi han trach nhiém khi bdi
thuong ¢ muc tdi da 1a 666,67 SDR/Kién hoic 2 SDR/kg ca
bi tuy theo cach tinh nao cao hon. Vi dy, mét 16 hang tri gia
100.000 USD, trong lugng ca bi cua kién hang 1a 100 Kg
trong qua trinh van chuyén khong may bi roi xudng bién do
thity thu chang budc khong chic chin, chii hang mua bao
hiém theo diéu kién A, v&i ching tir ddy di va hop 18, nguoi
bao hiém s& boi hoan cho nguoi mua bao hiém 98.000 USD
(vi da khau trir phan deductible 1a 2.000 USD). Néu khong
mua bao hiém, chi hang s& duoc ngudi van chuyén bdi
thuong t6i da theo cong thirc trén sé 1a 6.666,70 SDR hoic
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200 SDR. Tét nhién chu hang s€ chon muc 6.666,70 SDR
quy ddi theo mirc 666, 67 SDR/Kién 1a mirc cao hon mirc 2
SDR/Kg. Néu quy ddi ra USD theo ty gia hién hanh (1 SDR
= 1,5 USD) s& duoc tong cong khoang 70.000 USD. Mot
diéu cling dang luu ¥ 14 c¢6 nhirng rii ro ngudi van chuyén
duoc hoan toan mién trach nhiém nhu hang bi hu hong do
chay (khong phai 15i cta thuyén vién) trong khi d6 thi bao
hiém lai boi thuong khi hu hong ton that xay ra vi rai ro ny.
Tir d6 thay réng, mua bao hiém cho hang héa van chuyén
bang duong bién rat ¢6 loi cho chi hang, dimng bao glo nghi
rang ngu:(n van chuyén s& boi thuong nén khong can mua
bao hiém.

Cau hoi 68: Su khac nhau giiia thoi han ba ngay phai thong
bao cho nguai van chuyén khi phat hién hang héa co dau hiéu hu
héng mat mat va thoi hiéu mét nam khi khéi kién nguai van chuyén
vé hu héng mat mat hang héa trong qua trinh van chuyén?

Tra loi:

Theo thong 1¢ hang hai qudc té ciing nhu quy dinh tai
Diéu 96, khoan 2 B9 luat hang hai Viét Nam “hang hoa dugc
coi 1a da tra dang va du nhu ghi trong van don, gidy giri hang
duong bién hodc ching tir van chuyén khac néu nguoi nhan
hang khong thong béo bang vin ban cho ngudi van chuyén
vé mat mat huy hong hang hoa cham nhét 1a ba ngay, ké tir
ngdy nhan hang, néu khong thé phat hién thiét hai tir bén
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ngoai...”. Theo cong udc qudc té diéu chinh viéc chuyén cho
hang hoa bang van don ( Hague Visby Rules) ciing nhu quy
dinh cia Bg luat hang hai Viét Nam nguyén tic xac dinh
trach nhiém cta ngudi chuyén cho 13 nguyén tic suy doan 15i
(Presumed Fault), nghia 1a h& ctr ¢6 hu hong ton that hang
héa xay ra thi nguoi ta coi d6 1a do 16i ctia ngudi chuyén ché
gdy ra. Mudn duoc mién trach nhiém thi nguoi chuyén ché
c¢6 nghia vy phai tw minh ching minh rang minh khong c6 16i
gay ra ton that d6. Nguyén tac chting minh 15i nay ciing dugc
ap dung ké ca khi ngudi nhan hang khiéu kién ngudi van
chuyén trudc toa 4n hay trong tai trong pham vi thoi hiéu
khéi kién mot nam tinh tr ngay giao hang. Chinh vi vay,
trong khoang thoi gian ba ngay néi trén néu ngudi nhan hang
khong thong bao gi thi coi nhu hang héa da dugc giao ding
va du nhu di ghi trong van don. Nguoc lai néu sau ba ngay
moi thong bao thi ban than nguoi nhan hang hodac nguoi
duoc thé quyén sau nay (vi du nguoi bao hiém hang héa) van
khong mat quyén khiéu kién ngudi van chuyén. Tuy nhién
khi di kién ngudi van chuyén thi phai ty minh tim bang
chtng dé chimg minh rang nguoi van chuyén da c6 16i gay ra
hu hong t6n that mat mat hang hoa. Pay 1a mot cong viéc hét
sttc khé khin, phirc tap, ton kém thoi gian va tién bac cho
chu hang hodc nguoi thé quyén, boi vi cac hd so gidy to lién
quan té1 con tau, té1 hanh trinh hoan toan do ngudi véan
chuyén cung cap khong ché. Viéc kiém tra tinh xac thuc cia
cac hd so gidy to ndy ciing khong don gian chit nao. Thoi
han ba ngay thong bao ton that néi trén khong anh huong gi
t6i thoi hiéu mot ndm dé nguoi nhan hang khoi kién ngudi
van chuyén.
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Cau hoi 69: Nhiing khoang thoi gian nao sé dugc tri ra khoi
thoi hiéu khiéu kién mét nam khi khiéu kién nguoi van chuyén tai
toa an hay trong tai?

Tra l1oi:

Theo thong 1€ quéc té va BO luat dan sy Viét Nam
(Piéu 154) thoi hidu khoi kién 1a thoi han do phép luat quy
dinh ma khi két thuc thoi han d6 thi chu thé dugc hudng
quyén dan su mat quyén khoi kién. Theo Piéu 97 cua Bo luat
hang hai Viét Nam thoi hiéu khoi kién vé hu hong mét mat
hang hoa van chuyén theo chung tir van chuyén 1a mot nam.
Véi hop dong thué van chuyén theo chuyén 13 hai nim (Piéu
118). Piéu can luu y 1a theo tuyét dai bo phan Luat hang hai
clia cac nudc trén thé gidi ciing nhu trong tit ca cac van don
ctia cac hing tau nude ngoai thoi hidu nay 12 mot nam ké ca
trong van don tau chd container hay van don cip theo hop
ddng thué van chuyén theo chuyén. Riéng viéc tranh chap vé
tién cudc va tién thuong phat theo luat Anh thoi hiéu 13 sau
ndm. Thoi hiéu khai kién vé hu hong mét mat hang hoa duge
tinh lién tuc tr khi giao hang hoac tir ngay ma 1€ ra hang da
dugc giao. Theo quy dinh ctua Piéu 158 Bo luat dan su Viét
Nam thot hi€u nay bi gian doan khi ¢6 mot trong cac su ki¢n
sau day:
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a/ Co su giai quyét ciia co quan nha nuéc c6 thim
quyén dbi véi quyén va nghia vu dan sy dang duoc ap dung
thoi hiéu do;

b/ Quyén, nghia vu din su dang duoc 4p dung thoi hidu
ma bi nguoi cd quyén, nghia vu lién quan tranh chap.

Ngoai ra, theo Piéu 161 Bo luat dan sy Viét Nam
nhitng khodng thoi gian sau day khong tinh vao thoi hi¢u
khoi kién:

a/ Su kién bat kha khang hoac tré ngai khach quan lam
cho chul thé c6 quyén khoi kién, quyén yéu cau khong thé
khéi kién, yéu ciu trong pham vi thoi hiéu. Su kién bat kha
khang 1a su kién xay ra mot cach khach quan khéng thé
luong trude duge va khong thé khac phuc dugce mic du da ap
dung moi bién phap can thiét va kha niang cho phép. Trd ngai
khéach quan la nhitng tr¢ ngai do hoan canh khach quan tac
dong 1am cho ngudi c6 quyén, nghia vu dan sy khong thé
biét vé viéc quyén, lgi ich hop phap ciia minh bi xAm pham
hoac khong thé thuc hién dugc quyén hodc nghia vu dan su
cua minh;

b/ Chua c6 ngudi dai dién trong truong hop nguoi cod
quyén khai kién, ngudi ¢6 quyén yéu cau chua thanh nién,
mat nang lyc hanh vi dan su hodc bi han ché niang luc hanh
vi dan su;

¢/ Chua c6 ngudi dai dién khéac thay thé hodc vi 1y do
chinh dang khac ma khong thé tiép tuc dai dién dugc trong
truong hop nguoi dai dién cua nguoi chua thanh nién, nguoi
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mat nang lyc hanh vi dan sy, nguoi bi han ché nang luc hanh
vi dan su chét.

Cau hdi 70: Khi nao thi tranh chap vé hang hai giiia chi hang
va nguci van chuyén Viét Nam co thé dua ra tda an hay trong tai
nudc nygoai giai quyét?

Tra loi:

Theo quy dinh cta B luat hang hai Viét Nam tai Diéu
260, khoan 1 “trudng hop hop dong c6 it nhat mot bén 1a to
chtic ca nhan nudc ngoai thi cac bén tham gia hop dong cd
thé thoa thudn dua tranh chip ra giai quyét tai trong tai hodc
toa an & nudc ngoai”.

Trong trudng hop hai bén tranh chap déu 1a to chic
hodc ca nhan Viét Nam (khong phai 1a doanh nghiép thudc
dién FDI) thoa thuén trong hop ddng giai quyét tranh chip &
toa an hay trong tai nudc ngoai thi khi dua vu viéc do ra toa
an hay trong tai nudc ngoai ho van tiép nhan va thy ly. Tuy
nhién ban 4n d6, néu bén bi thua cudc khong chiu ty nguyén
thi hanh, thi khong c6 kha ning cudng ché thi hanh & Viét
Nam theo quy dinh hién hanh cua phap luat Viét Nam (trir
truong hop cac bén lién quan la doanh nghiép thudc FDI co
tru so tai Viét Nam).



100 CAU HOI VE HOP DONG VAN CHUYEN HANG HOA BANG BUONG BIEN 223

Cau héi 71: Bon vi tinh toan dé boi thudng ton that hang hoa
ciing nhu bhdi thuong trach nhiém dan su trong Bd luat hang hai Viét
Nam dugc tinh toan nhu thé nao?

Tra loi:

Don vi tinh toan quy dinh trong B6 luat hang hai Viét
Nam 13 don vi tién t& do Qiy tlen t¢ quéc té (IMF) xac dinh
va duoc quy wdc 1a Quyén rat Von dic biét, viét tat la SDR
(Special Drawing Right). Dong tien SDR la dong tién quy
udc, nd 1a mot ro tién té gdbm nhitng dong tlen manh nhat thé
gidi hién nay nhu sau: trong mot SDR gém c6 44% USD,
34% EURO, 11% JPY va 11% GBP. Ty gia gitta SDR va cac
dong tién khac noi chung it bién dong, mubn biét ty gia gila
SDR va VND c6 thé hoi tai ngan hang nha nudc, con mudn
biét ty gia gitta SDR va nhitng dong tién khac nhu USD,
EURO, JPY, GBP.... thi c6 thé tra ctru trén Website cia IMF
nhu sau: WWW. IMF. ORG. Thoi diém hién tai ty gia giita
SDR va USD thuong giao dong gitta 1 SDR tuong duong
1,50 d&én 1,60 USD

Cau hoi 72: Nguai ot hang co quyén dinh doat hang hoa da
Xép 1én tau cho tdi khi nao?

Tra loi:
Theo Diéu 92 cua Bo luat hang hai Viét Nam “Nguoi
gui hang c6 quyén dinh doat hang hoa cho dén khi hang

dugc tra cho nguoi nhan hang hop phap, néu chua giao
quyén nay cho ngudi khac; c6 quyén yéu cau d& hang trude


http://www.imf.org/
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khi tau bién bat dau chuyén di, thay doi nguoi nhan hang
hodc cang tra hang sau khi chuyen di da bat dau véi dicu
kién phai boi thuong moi ton that va chi phi lién quan. Nguoi
van chuyén chi c¢6 nghia vu thuc hién cac yéu cau cua nguoi
gtri hang sau khi da thu hdi lai toan bd van don goc da ky
phat”. Trong mot chimg muc ndo ddy, quy dinh nay cia Bo
luat hang hai Viét Nam cting phu hop vdi tinh than va 1oi van
cta Piéu 85 Cong udc cua Lién hiép quéc vé hop dong mua
ban hang hoa qudc té 1980 (goi tit 1a Cong udc Vién 1980).
Trong luat phap thuong mai va hang hai quéc té, ngudi ta goi
quyén nay clia ngudi giri hang 1a quyén Stoppage in transitu
(quyén cua ngudi ban, ~nguoi gui hang tam ngung viée giao
hang cho ngudi mua so hang dang trén dudng van chuyén vi
ngudi mua chua tra tién mua hang). Quy dinh nay c6 ngudn
gbc tir Ludt hang hai va ludt mua ban hang hoa cta nudc
Anh. Cho dén nay ¢ Viét Nam chua c6 bat ky mot hudng dan
hay giai thich chinh thtrc nao vé diéu khoan nay ndi riéng va
toan bo Chwong V (Hop dong van chuyén hang hoa bang
duong bién) noi chung.

Theo B6 luat hang hai, néu van don 1a dich danh thi sau
khi ky phat chi nguodi ndo co tén 1a ngudi nhan hang trong
van don d6 méi c6 quyén nhan hang va dinh doat hang hoa
do. Ngugc lai, voi van don theo 1énh thi sau khi n6 da duoc
ky héu hop cach va chuyén cho ngudi mua thi quyen sO hitu
cling nhu quyén dinh doat hang hoa da chuyen sang nguoi
mua. Diéu nay ciing twong dong voi Piéu 62 cia Luat
thuong mai Viét Nam theo d6 quyén s¢ hiru hang hoa s&
chuyén tir nguoi ban sang ngudi mua khi giao hang trir khi
hop dong mua ban hodc phap luat c6 quy dinh khac. Thuc ra
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thi cac quy dinh nay ciing khong c6 gi mau thuan voi quy
dinh tai Diéu 92 noi trén cia Bo luat hang hai cling nhu biéu
62 ciia Luat thuong mai vi quyén ctia ngudi giri hang, ngudi
ban ¢ ddy chi 13 quyén tam ngung viéc giao hang dang trén
duong van chuyén cho toi khi niao ngudi mua thanh toan
xong tién hang cho ngudi ban. Theo Myc 44 cua Luat mua
ban hang hoa cua Vuong qudc Anh 1979 quyén nay la mot
su mo rong quyén cam gitr hang nhung thyc chat thi no
khong phai 1a mot quyén cam gitr hang hai (Maritime Lien)
vi ngudi ban thuc hién quyén nay sau khi cac quyén v€ s
hiru hang héa da roi khoi tay ho va ho chi co thé thuc hién
quyén nay chi khi nio xdy ra tinh hudng méi: ngudi mua
chua chiu thanh toan tién hang, nghia 14 thoi han thanh toan
d3 dén nhung nguoi mua khong co kha nang tra tién. Theo
luat Anh, day chinh la diéu kién tién quyét dé ngudi ban thuc
hién quyén stoppage in transitu. O Muc 46 ctia Luat mua ban
hang héa Vuong quoc Anh 1979 da dan trén day quy dinh.

Céch thyc hién quyén tam ngung viéc giao hang dang
trén duong van chuyén nhu sau:

1-/ Ngudi ban c6 thé thuc hién quyén tam ngung nhu
trén bang bién phap thuc té nao d6 giup anh ta gianh lai
quyén dinh doat hang hoic bang cach thong bao cho ngudi
van chuyén (hodc nguoi dang trong coi bao quan hang) thuc
hién yéu cau nay clia minh;

2-/ Thong bao noi trén c6 thé dua tryc tiép cho ngudi
thuc té dang tréng coi bao quan hang héa hodc nguoi chu
(Principal) dich thuc c6 quyén ra quyét dinh vé chuyén giao
lai hang hoa;

3-/ Néu thong bdo nodi trén dugc trao cho Principal,
n6 s€ khong cé hiéu lyc trir khi thong bao d6 dugce trao vao
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thoi diém va hoan canh dé Principal, v6i tinh than va bién
phap khan truong hop 1y, c6 thé truyén dat kip thoi cho dai
ly, nguoi [am cong cua minh ngan chan viéc giao hang cho
nguodi mua;

4-/ Khi nguoi ban trao thong bao noi trén cho nguoi
van chuyén hoic dai Iy hay nguoi 1am cong ciia minh dang
tréng nom quan 1y hang hoa thi ngudi van chuyén phai giao
lai hang hoa d6 cho ngudi ban theo yéu cau va chi thi cia
ngudi ban voi diéu kién nguoi ban phai tra cac chi phi phat
sinh do viéc giao lai hang nhu vay.

Theo luat Anh, khi thyc hién quyén ndi trén ngudi ban
khong ¢ quyén huy hop dong mua ban ma chi thuc hién
quyén nay nhu 1a mot bién phap gay ap luc dé budc mua phai
thanh to4n tién hang cho minh.

Cau hoi 73: Trach nhiém ctia nguoi vin chuyén duoc xac dinh
ra sao khi giao hang 6 céng dich cho nguoi cam van don gia?

Tra loi:

Luat phap Viét Nam va thong 1& qudc té déu cong nhan
van don 1a chimg tir thé hién quyén s¢ hiru hang héa
(Document of Title). Ngudi cam gitt van don hop phap co
thé dung no dé chiét khau véi ngan hang vay tién trudc khi
hang vé, ¢ thé cAm ¢ n6 nhu mot loai tai san dé xin cép tin
dung (Pbicu 73 Bo luat hang hai Vi¢t Nam va British
Shipping Law, Vol, 5 Page 107). Chinh vi vay, cac cong ty
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van tai bién déu quan 1y van don rat chit ché. Ngudi ta coi
van don nhu td séc vi, véi to séc nguoi sé hiru co thé dén
ngan hang rat tién mit, thi v6i vin don ngudi cam giit hop
thire (B/L Holder in good faith) c¢6 thé nhan hang khi tau vé
cang dich. Néu quan 1y vin don khéng chit ch&, ngudi
chuyén ché phai ganh chiu hau qua ning né. Céc toa 4n qudc
té coi viéc nguoi chuyén ché giao hang cho ké cam véan don
gia ciing twong tu nhu giao hang khong thu hoi van don gdc.
Sau day 1a mot truong hop dién hinh:

Hang tau ML trong mot 16 hang chd dén cang Abidjan
va Contonou ¢ Tay Phi dd giao hang cho ké cdm van don
gia. Chu hang that d3 kién ML tai toa 4n Anh dé doi bdi
thuong thiét hai vi cho rang hang tau da giao hang ma khong
thu hoi van don that, trc van don géc. ML lap luan réng
minh dugc mién trach nhiém trong trudng hop nay vi Piéu 5-
3b mit sau van don noi rang “Trong bat cir trudng hop nao
néu hop dong van chuyén bat dau tai cang xép hang va/hoic
két thuc tai cang d& hang thi ngudi van chuyén khong chiu
bat ctr trach nhiém nao ddi véi hu hong mat mat hang héa vi
bat ctr Iy do gi trude khi hang héa duge xép 18n tau hodc sau
khi d& khoi lan can tau cho du hang hoa thuc té hoic ngdm
hiéu 13 dd duogc dit dudi sy trong nom va bao quan ctia ngudi
van chuyén”. Ngudi van chuyén con nhdn manh thém, cum
tir “hu hong mat mét vi bat cir Iy do gi” dd mang day du cac
y tar dé bao ham ca viéc mat hang do bi trdm cap hodc lira
dao. Tuy nhién toa da bac bo lap luan ciia ML va phan rang
mat trom 13 hang hoa bi 1y di khong c6 sy dong ¥ ciia ngudi
van chuyén, con vi¢e giao hang nham cho ké ltra ddo 1a o su
ddng y cua nguoi van chuyén hodc nhan vién cta ho. Viéc
giao hang nham cho ké lira ddo ddng nghia v6i giao hang
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khong thu hoi van don gdc. Pay chinh 1a mot rai ro ma
ngu(‘ri van chuyén phai ganh chiu va Viéc giao hang cho ké
cam Van don gia 12 mot hanh dong ¢ ¥ khong phu hop Vo1
cac quyeén cua ngudi van chuyén cho du ho khong biét dugc
dé 1a van don giad va da cé su 1at long cua ké ltra ddo. Tur do
toa két luan rang Piéu 5-3b khong bao vé cho ML vi nd
khong bao gdm viéc giao hang nham boi nguoi van chuyén
mot khi hang héa da d& khoi tau cho du viéc giao hang nham
nhu vay da xay ra trong truong hop khong xuat trinh bét ctr
mot loai van don nao hodc khong c6 van don géc chinh céng.
Diéu 5-3b, xét theo nguyén nghia cia nd, khong bao gom
viéc giao hang ctia ngudi van chuyén cho ké lira dao. Tham
chi, néu ngoén tir cua diéu khoan dé c6 bao ham d6i chut y ti
d6 thi n6 ciing khong thich hop dé bénh vuc cho ngudi van
chuyén khi giao hang nham cho ké lira dao, bai vi néu hiéu
Diéu 5-3b theo ¥ d6 thi c6 nghia 1a nguoi van chuyén s&
khong phai thi hanh nghia vu co ban ctia minh 1a phai trong
nom bao quan hang héa can than trude khi giao hang cho
nguoi nhin hang dich thuc theo van don gdc chinh cong.

Nguoi van chuyén khong chap nhan két luan cua toa
va da khang cdo 1én toa phuc tham, tuy vay toa phic tham
van y an nhu toa so tham.

Cau hoi 74: Ai phai chiu trach nhiém khi dai Iy ciia nguoi van
chuyén thay ddi ngay ky van don?

Tra loi:
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Theo thong 1¢ hang hai qudc té, van don chi duoc cap
cho nguoi giri hang sau khi hang da duoc xép 1én tau. Thong
thuong, van don do dai 1y ciia ngudi van chuyén hoic thuyén
truong ky phat. Néu dai 1y hodc thuyén truong tu tién thay
d6i ngay ky van don (ky sém hon hodc mudn hon ngay thuc
té hang da xép 1én tau) thi ngudi van chuyén hoan toan van
phai chiu trach nhiém vé moi hau qua xay ra.

Trach nhiém cta nguodi van chuyén, thuong goi la
nguoi uy thac (Principal), véi nguoi dai 1y (Agent) dugc quy
dinh tai Diéu 162 B luat hang hai nhu sau: “Nguoi uy thac
c6 trach nhiém hudng dan nguoi dai 1y tau bién thuc hién
dich vu di uy thac khi can thiét va phai tng trudc theo yéu
cau cua nguoi dai ly tau bién khoan tién du chi cho dich vu
duge uy thac. Truong hop ngudi dai Iy tau bién co hanh
dong vuot qua pham vi Uy thac thi ngudi Gy thac van phai
chiu trach nhiém vé hanh dong d6 néu ngay sau khi nhan
dugc thong tin ndy ma nguoi ty thac da khong thong bao cho
nhirg ngudi lién quan biét 14 minh khong céng nhan hanh
dong nay cta nguoi dai 1y tau bién”.

Quyén han cua dai Iy dugc quy dinh trong hop dong
v6i ngudi van chuyén. Bén canh nhimg cong viéc di néu
trong hop dong, dai Iy con phai thuc thi mt cach man can
hop 1y cac cong viéc khac mic dau khong néu chi tiét trong
hop dong. Pai 1y c6 quyén quyét dinh cach thirc hoan thanh
cac cong viéc nay nhung phai hop ly va phu hop véi quy
dinh chung trong hop déng 1a phai quan tdm thich dang,
dung muc quyén loi ctia ngudi uy thac khi tién hanh cac
cong vi¢c d6 nhu la cac cong viéc thong thuong khac quy
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dinh rd trong hop dong. Dai 1y phai luén nhé rang minh 1am
cac cong viéc va ky két cac loai hop df)ng dich vy phuc vu
cho ngudi van chuyén 1 thay mit cho ho va vi quyén loi cta
ho. Piéu nay ciing c6 nghia 12 néu dai 1y khong vuot qua
thAm quyén ctia minh thi moi hop déng dich vu ma dai 1y ky
thay mit cho ngudi van chuyén s& rang budc ngudi van
chuyén.

Trong trudng hop dai Iy ty tién vuot qué thim quyén uy
thac, vi du nhu tu tién thay doi ngay ky van don nhu trén, thi
céc toa an qudc té van bat nguoi van chuyén phai chiu moi
hau qua xay ra. Piéu nay da dugc toa 4n hang hai London
Vuong qudc Anh xét xtr trong mot vu kién nhu sau:

Niam 1998 hiang van chuyén Soubert nhan chg 273.000
bao gao tir mot cang Trung qudc di Cuba. Nguoi ban va 1a
nguodi giri hang la Cofco, ngudi mua va la nguoi nhén hang
1a Alimport, dai Iy ctia Soubert & cang xép hang 1a Penavico.
Ngay 8/8/1998 viéc xép hang hoan thanh. Theo Luat hang
hai Trung Qudc ciing nhu thong 1& hang hai qubc té van don
do dai 1y Penavico ky phét thay mat ngudi van chuyén 18 ra
phai ghi ngay cip 1a 8/8/1998, song véi su thong dong cua
nguoi ban ho da ghi lui ngay 1a 5/8/1998. Trong qua trinh
van chuyén, ton that di xay ra sau ngdy 5/8/1998 nhung
trudc ngay 8/8/1998. Vi vdy, ngudi mua dang cam giit van
don di khiéu nai ngudi van chuyén doi boi thuong. Tuy
nhién ngum van chuyen da bac b6 khiéu nai clia ngudi mua
vi cho ring thuc té viéc xép hang di két thuc vao ngay
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8/8/1998, néu ton that xay ra trudc ngay 8/8/1998 thi ho
duge mién trach nhiém va viée ghi lui ngdy cip van don la
16i ctia dai 1y da khong duoc ngudi van chuyén iy quyén lam
nhu vay. Do d6, nguoi van chuyén da dé nghi ngudi mua
kién nguoi dai 1y vi nguoi van chuyén khong hé c6 mét su
iy quyén nao, du thyuc té hay ngdm ngam, cho dai 1y 1am nhu
viy. Toa phan riang van don 1a ching tir c6 thé mua ban
chuyén nhuong duogc, cac chi tiét trén d6 phai trung thuc va
chinh x4c. Néu khi nio ciing yéu cau chu hang, ngudi nhan
hang hodc ngudi duge chuyén nhuong van don phai kiém tra
k¥ tinh chinh x4c ctia n6 trude khi chp nhan s& giy can tro
cho su phat trién thuong mai quéc té. Trong trudng hop cu
thé nay nguoi van chuyén di vi pham hop doéng van chuyén,
do vay phai chiu trach nhiém vé moi hiu qua phat sinh tu su
vi pham d6.

Cau hoi 75: Khi van don bi that lac trong qua trinh buu dién
chuyén phat tii cang xép hang téi cang dich thi phai 1am gi dé nguoi
nhén hang co thé nhan dugc hang?

Tra loi:

Khi van don bi that lac nhu vay trong qua trinh buu
dién chuyén phat tir cang xép hang t6i cang dich thi phai lap
tirc thong bao ngay cho ngudi van chuyén ciing nhu ngudi
nhan hang biét dé dé phong nhirng ké lira dao loi dung néu
chang may van don lot vio tay chung. Mat khac phai yéu cau
buu dién xac dinh rd xem viéc that lac mat mat van don da
xay ra nhu thé nao. Khong it trudng hop 18 ra van don phai
chuyén téi ngudi nhan hang & cang A thi buu dién lai chuyén
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t6i cang B. Néu ding that lac nhu vy thi viéc tim lai van
don dé dua vé ding dia chi khong c6 gi kho khian. Trudong
hop sau khi buu dién d3 kiém tra k§ ludng ma khong thé xac
dinh dugc thi phai lam mdt bao Ianh ngan hang thi ngudi
nhan hang méi nhan duwgc hang. Thong thuong bao lanh
ngan hang phai c6 gia tri mot nim ké tir ngay giao hang,
khoang thoi gian nay tuong dwong thoi hiéu khiéu kién
chong lai nguoi van chuyen theo thong 1€ phap luat hang hai
quéc té cling nhu dai da sé phap luat hang hai cac quoc gia
trén thé gidi. Picu nay co nghia la ke gian néu c6 nhat duoc
van don sau mot nam tim dén nguoi chuyén chd dé doi nhan
hang thi van don d6 ciing khong con gid tri dé nhan hang nita
va nguoi chuyén cho cling da duoc giai phong khoi moi trach
nhiém. Ciing can luu ¥y 1a mdt s6 hang tau chuyén cho
container con ¢ nhitng doi hoi khat khe hon, ngoai bao lanh
ngan hang ho con yéu cau chu hang phai tmg vao tai khoan
ciia ho mot khoan tién twong dwong tri gia 16 hang c6 van
don bi that lac, sau mot ndm ho s& chuyén tra lai cho chu
hang ca goc 14n 14i.

Thong thuong mot sé doanh nghiép cho rang sau khi
1am céc thil tuc nhan hang s& quay sang khiéu nai co quan
chuyén phat van don dé doi bdi thuong toan bo thiét hai da
xdy ra. Nhin chung, nhitng khiéu nai nay khong c6 kha nang
thanh cong vi tuyét dai da s6 cac hing chuyen phat nhanh
déu c6 quy dinh trong nhing truong hop that lac mat mat tai
liéu nhu vay trach nhiém boi thuong cua ho tdi da cling chi
dao dong trong khoang 50 USD/buu kién. Diéu 18, quy tic
van chuyén buu pham buu kién cta cac hing chuyén phat
nhanh thudng quy dinh cac hing chuyén phat nhanh hoan
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toan khong chiu nhitng tén thit gian tiép nhu tién phat luu
hang do khong c6 van don hoac do thot gian lam thu tuc bao
lanh ngan hang bi chdm v. v. .

Cau hoi 76: Khi ky két hop ‘ﬂﬁ'ng van chuyén theo chuyén nén
quy dinh giai quyét tranh chap hang trong tai thuong mai hay héng
toa an?

Tra loi:

Thong thuong trong cac van don do céc hang tau
chuyén chd container déu c6 didu khoan tai phan va ludt ap
dung (Jurisdiction and Applicable Law Clause), theo do, moi
khiéu kién chéng lai nguoi van chuyén chi dugc giai quyét
béng toa an va luat noi ho co6 tru s& kinh doanh chinh. Quy
dinh nay hoan toan mot chiéu tir phia hing tau va muc dich
ctia nd 1a nham lam cho chil hing cam thay e ngai, ban khoan
va ton kém thoi gian tién bac khi phai theo doi qua trinh t6
tung nhu vay tai cac toa an do, vi ai cling biét rﬁng mot khi
d3 ra toa an thi cac thu tuc t6 tung kha 13 khat khe, kéo dai va
it khi dimg lai & cap so thim néu mot trong hai bén khong
thoa mén. O toa 4n hang hai London, khong hiém nhitng vu
Kién kéo dai 2-3 nam tham chi c6 nhitng vu kién 7-8 nam.
Van don khong phai 13 hop dong ma chi 1a bang chimg cua
hop ddng van chuyén va do ngudi van chuyén in sin, vi vay
c6 thé co nhiing quy dinh trong d6 1am cho chii hang khong
vira y lam nhung ciing khong 1am gi dé c6 thé thay doi duoc
va chi c6 chap nhan ma thoi. Trong khong it trudng hop khi
ky hop dong luu cudc chd container, cac hang tau container
thuong khon khéo bod sung thém mot dong chit cudi cung &
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bén dudi 1a “moi van dé khac theo quy dinh trong van don
ciia ngudi van chuyén: otherwise as per carrier’s Bill of
Lading” va nhu vay céac diéu khoan trong van don liic nay da
tré thanh mot ndi dung hop ddng cé su ung thuin cta hai
bén va tinh chat rang budc ciia cac quy dinh trong d6 dbi véi
chu hang lai cang tang thém.

Nguoc lai, hgp dong van chuyén theo chuyén (thudng
dung cho nhirng 16 hang roi, khdi lwong 16n) hoan toan ding
nghia 12 mot hop dong, nghia 1a mot cam két rang budc céac
bén sau khi da co su trao d6i ban bac théa thuan vé moi van
dé co lién quan. Piéu nay ciing c6 nghia hai bén hoan toan co
quyén thoa thuan vé co ché giai quyét tranh chip ciing nhu
ngudn luat ap dung khi c6 tranh chip. Xuat phat tir nhitng wu
diém vbn c6 cia phuong thirc giai quyét tranh chip bang
trong tai thuong mai néi chung nén trong cac hop dong van
chuyén theo chuyén cac bén lién quan thuong lya chon trong
tai thuong mai chtr khong phai toa an dé giai quyét cac khiéu
kién phat sinh tir hop déng van chuyén theo chuyén, néu co,
vi tranh chap nay sinh tir hgp dong van chuyén theo chuyén
hiéu theo nghia rong ciing 1a mot loai tranh chap thuong mai.
So sanh voi phu’O’ng thire giai quyét bang toa an, giai quyét
tranh chap bang trong tai c¢6 nhitng wru diém ndi bat, d6 1a :

- Nhanh chong, thuan loi, ton trong v chi tu do thoa
thuan cua cac bén;

- Thu tuc linh hoat don gian;

- Noi dung tranh chép dugc giilr bi mat;
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- Trong tai vién c6 kién thic chuyén mon cao va giau
kinh nghiém xét xtr;

- Céc quyét dinh trong tai c6 gi tri chung tham.

Vi nhiing 1& trén nén trong cac hop dong thué tau van
chuyén theo chuyén it khi cac bén lién quan lya chon toa an
dé giai quyét tranh chap, néu co, phat sinh tir hop ddng van
chuyén theo chuyén. Phan 16n cac hop dong van chuyén theo
chuyén mau luu thong phd bién hién nay trén thé gidi nhu
mau Gencon (4p dung cho hang roi bach hoa) thuong quy
dinh giai quyét tranh chap bang trong tai hang hai & London.

Hién nay Trung tim Trong tai Qudc t& Viét Nam ( VIAC)
cling c¢6 nhiéu chuyén gia Trong tai vién am hiéu twong dbi
sdu sac luat phép Hang hai Quéc té va Viét Nam cﬁng nhu da
kinh qua thyc tién g1a1 quyet kha nhiéu vy tranh chap hang
hai phuc tap cé yeu t6 nudc ngoai. Vi vay, trong nhiing
truong hop c6 thé cac bén lién quan dén hop dong thué tau
(chu tau, nguoi thué) nén quy dinh giai quyét tranh chap phat
sinh tir nhitng hop dong nhu trén tai Trung tdm Trong tai
qudc té Viét Nam, ké ca truong hop ap dung luat Anh.

Cau hoi 77: Nén hiéu vé vai tro cia dai Iy tu bién noi chung
nhu thé nao?

Tra loi:

Theo B0 luat hang hai, dai ly tau bién la nguoi nhan
danh chi tau hodc ngudi khai thac tau (nguoi uy thac) tién
hanh cac dich vu lién quan dén cac hoat dong cua con tau tai
cang bién nhu lam cac thu tuc theo quy dinh dé tau ra vao
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cang xép d& hang hoa, tiép nhién liéu thuc pham, sta chira,
thay doi thuyén vién va mot sd cong viéc khac o lién quan.
Dé tién hanh cac cong viéc duoc giao phd, dai Iy nhan danh
ngudi uy thac ky két véi ddi tac co lién quan nhitng hop
ddng cung cap cac dich vu nay cho con tau. Ngoai ra, dai 1y
con dugc Uy quyén thay mit ngudi ty thac ky phat van don
hodc cac ching tir khac c¢6 lién quan, ky hop dong thué tau,
trinh khang nghi hang hai, giai quyét nhiing tranh chap khiéu
nai phét sinh tir hop dong van chuyén, giai quyét hau qua su
cd tai nan, thu chi tién cudc...Trong tat ca nhimg hop dong
dich vu nay, bao gi¢ dai ly cling chi ky bén dudi vt tu cach
chi la dai ly ma thoi (as agent only). Ngoai nhitng cong viéc
néu trén, dai 1y con c6 trach nhi¢m ndm chéc céc thong tin,
cac quy dinh luét 1€ mai ban hanh & nudce so tai dé thong bao
kip thoi cho chil tau biét.

Chu hang can biét rang dai 1y chi 13 nguoi lam cong
cho chu tau hodc nguoi khai thac tau. Vi vay, trong moi
truong hop, ho nhit cir nhat dong déu 1am theo chi thi cua
ngudi ty thac. Co thé xay ra truong hop dai 1y hanh dong
theo chi thi ctia ngudi uy thac trai v6i ¥ kién cua nha cam
quyén dia phuong, tham chi y kién cua thi tuéng hay tong
théng, thi trong truong hop d6 ngudi chiu trach nhiém cudi
cung van 1a nguoi Gy thac chtr khong phai 1a dai ly. Vi du,
nam 1992 tinh hinh phén bon & phia Nam Vi¢t Nam kha
cang thang, Tong cong ty qudc doanh V dugce nha nude cip
vbn nhap khan cap 15.000 tan Urea dé phuc vu vu mua. Sau
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khi tau da cap cang, chu tau ra 1€nh cho dai 1y khong dugc
giao hang vi ngudi mua Viét Nam chua tra tién hang cho
nguoi ban, 1anh dao ciia mot BO da ra 1énh cho dai 1y giao
hang ngay dé phuc vu kip thoi yéu cau cua thoi vu, song dai
Iy kién quyét khong giao hang theo ding chi thi ctia chi tau.
Cubi cung thi hang chi dugc giao sau khi Tong cong ty V da
thanh toan day du cho ngudi ban. Nhu vay, viéc lién hé tiép
xic v6i dai 1y trong phan 16n trudong hop chi dé biét thong
tin, dia chi ctia nguoi uy thac, con trach nhiém giai quyét vu
viéc ra sao can lién hé véi ngudi uy thac mai co thé quyét
dinh dugc. Can luu y khi giai quyét khiéu nai vé hu hong
mat méat hang héa theo van don hoidc hop dong van chuyén
theo chuyén thong thuong, thoi hiéu khoi kién ngudi van
chuyén chi ¢c6 mot nim nén chii hang hét sirc tranh sa da vao
viéc tranh cdi v&i dai 1y kéo dai dén khi quay tro lai tiép xuc
v6i nguoi van chuyén thi thoi hidu da hét. Mot khi thoi hiéu
khiéu kién khong con nita thi kha ning khiéu kién doi bdi
thudng cta chi hang ciing coi nhu khong con nita mic dau
hd so chimg ¢t ¢ thé rat day du va hop phap.

Cau héi 78: Nén hiéu thé nao vé dia vi phap 1y ctia nguoi moi
gioi thué tau?

Tra loi:

Moi gidi thué tau 1a mét hoat dong trong dich vu moi
giéi hang hai néi chung nhu quy dinh tai Diéu 166 Bo luat
hang hai Vi¢t Nam. Nguoi moi gidi thué tau 1a nguoi trung



238
VIAC

100 CAU HOI VE HOP DONG VAN CHUYEN HANG HOA BANG DUONG BIEN

gian két ndi cac bén trong viéc dam phan trao d6i va ky két
hop ddng thué tau theo su uy thac ciia chu hang hoic ngudi
van chuyén. Mot khi ngudi méi gidi thué tau da chip ndi
xong cac yéu cau cia hai bén va hai bén ung thuan ky két
hop dong thi nghia vu ciia ngudi méi gidi cling chim dut va
di hop dong c6 duge thuc hién hay khong ngudi moi gisi
van dugc huong hoa hong. Chinh vi vay, Diéu 15 cia hop
dong thué tau mau GENCON, mot hop déng van chuyén
theo chuyén rat pho bién trong van chuyén hang héa bang
duong bién qubc té, dd quy dinh khi hop dong thué tau
khong dugc thuc hién vi 16i ctia mot trong cac bén thi bén cé
16i van phai tra cho méi giéi thué tau 1/3 hoa hong di quy
dinh. Theo tap quan hang hai qudc té, du viéc thué tau do chu
hang (nguoi thué van chuyén) yéu cau thi chi tdu, ngudi van
chuyén van 1a ngudi phai tra hoa hong cho ngudi méi gidi.
Diéu 167 Bo luat hang hai ciing nhu diéu 151 Luat thuong
mai déu quy dinh “ngudi méi gidi chiu trach nhiém vé tu
cach phap ly cua cac bén dugc mdi gidi nhung khong chiu
trach nhiém vé kha nang thanh toan cia ho”. Tur do, ching ta
c6 thé nhan thay rang mot khi hop dong thué tau da dugc ky
xong thi viéc ¢ thyc hi¢n dugc hay khong, truc trac nhiéu
hay it 1a trdch nhiém gitra hai bén, ngudi moi gidi khong co
nghia vy va trach nhi€m gi ca vd1 qua trinh dé. C6 chang chi
1a anh huéng vé uy tin ctia ngudi moi gidi va nhitng 1an sau
mot trong cac bén cua hop dong thué tau sé khong st dung
moi gidi do niva.
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Qua trinh dam phan giao dich thué tau lIa cd mot qua
trinh mac ca gitra hai bén ¢ loi ich dbi lap nhau. Ngudi van
chuyén ¢ gang tim moi cach dé cho thué tau véi gia cao
nhét, nguoc lai, nguoi thué van chuyén lu6n ludn mudn ghim
gi4 cude ha. Dé chip ndi thanh cong hai bén, ngudi moi gisi
phai c6 k¥ nang va nghé thuat dam phan ciing nhu trinh do
chuyén mén nghé nghiép, am hiéu tinh hinh thi truong thué
tau, thé va lyc ciia mdi bén va twong quan giita cac dicu
khoan cuia hop dong thué tau. Qua trinh 1am moéi gidi 1a mot
qua trinh sinh dong, hap din, nhét 1a v&i nhitg nguoi nhay
cam nghé nghiép. Vi dy, dé théa mén yéu ciu gid cudc ha
ciia nguodi thué van chuyén, ho thuyét phuc nguoi van
chuyén chap nhan gia cudc d6 nhung lai khon khéo nang tdc
do va muc phat do d& hang cham 1én cao, mot diéu rat co loi
cho ngudi van chuyén. Cho nén c6 thé ndi nghé méi gisi
thué tau rat phirc tap, kho khin nhung ciing hét stc 1y tha,
hap dan va luon cé sy d6i mdi mdi ngay. Chinh vi vay ngudi
ta cho rang nghé moi gi6i thué tiu mang nang tinh nghé thuat
nhiéu hon tinh khoa hoc. Véi chitc ning thay mit cho cac
bén Uy thac, ngudi moi gidi thué tau khong bi rang budc vé
phap 1y ddi v6i nghia vu va tréch nhiém ctia hop dong thué
tau ma chi chiu trach nhiém vé viéc thi hanh nhimng ty quyen
ma ho duoc nguoi thué van chuyén hodc nguoi van chuyén
uy thac. Ho khong phai 1a cac bén tham gia vao vi¢c thuc
hién hop doéng van chuyén da ky két nhung thuong dugc
ngudi Uy thac giao cho ky két hop dong, nhat 1a khi hai bén
tham gia hop dong & cach xa nhau. Khi thi hanh oy quyén ky
két hop dong ho phai tuan thi nguyén tic thiét 1ap hop dong
thué van chuyén 1a néi & ho ky tén theo su uy quyén
(Authorised Signature) va khong chiu trach nhiém vé viéc



240
VIAC

100 CAU HOI VE HOP DONG VAN CHUYEN HANG HOA BANG DUONG BIEN

thuc hién hop dong ma “chi 1a moi giéi ma thoi: “As Broker
only”.

Nguoi moi gioi phai nghiém chinh thyc hién mot cach
can man, thich ddng hop 1y nhitng yéu ciu ma ngudi iy thac
dua ra. Phai théng bao day du, kip thoi moi thong tin, tinh
hinh cho nguoi ty thac. Trong bt ¢t truong hop nao ciing
phai trung thuc, khong duoc loi dung nhiing yéu cau cia
nguoi Uy thac dé ra, néu chua hiéu mot cach chac chan va
day du nhitng yéu cau cia nguoi uy thac thi phai hoi lai,
khong duoc ty ¥ thay d6i. Khong dugc vira lam méi gidi vira
1am nguoi thué dé cing mot lac vira huong hoa hdng vira n
chénh 1éch gia cudc. Phuong cham hanh dong cuia nhiing nha
mo1 gio1 thué tau trén thi truong thué tau London, mdt trung
tam thué tau so6i dong bac nhat thé gidi, 1a: “Noi 101 phai giir
lay 10i” (Our word is our bond).

Doi voi ngudi iy thac, néu da giao dich qua moi gidi
roi ma lai nhan duoc don chao (Offer) tryc tiép thi phai tra
101 1a minh d3 giao dich qua moi gidi roi. Mot khi di ay
quyén cho mdi gidi thi khéng dugc giao dich thang véi
ngudi van chuyén hoic nguoi thué van chuyén. Nguoi uy
thac phai ton trong ndi dung nhitng van dé da dua ra cho méi
giéi, mubn thay doi phai thong béo lai kip thoi. Mot diéu hét
stre tranh d6i v6i ngudi Uy thac 1a khi dd giao dich qua mot
moi gi6i rdi thi khong bit c4 hai tay, dong thoi phai giao dich
v6i mot moi gigi khac. Khi thay gia chao ctia moi gidi khac
hap dan hon thi phai diéu tra nghién ciru k¥ vi nhiing ké lira
dao trong thuong mai hang hai qudc té thuong loi dung tAm
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1y thich gia hoi dé lira bip ca nguoi thué tau lAn ngudi
chuyén ché.

Cau hoi 79: Ai phai tra hoa hong moi gidi thué tau, nguoi thué
tau hay chii taw/nguoi van chuyén?

Tra loi:

Theo tap quan hang hai quéc té, du viéc thué tau do chu
hang (ngudi thué van chuyén) yéu cau hay viéc cho thué tau
1a do d¢ nghi ctia chu tau (ngudi van chuyén) khi hop dong
thué tau hodc hop ddng van chuyén hang hoéa di dugc thiét
lap xong, chi tdu (ngudi van chuyén) co nghia vu phai tra
hoa hdéng cho nguoi moi gidi. Mic hoa hdéng phd bién
thuong 13 1, 25% cua tong sb tién thué tau (vi du thué dinh
han) hodc tong s tién cudc van chuyén cta 16 hang (néu c6
thoa thuan thi hoa hong ciing duoc tinh cho ca cude khéng,
tién phat). Theo quy dinh trong mét s6 hop dong van chuyén
theo chuyén mau phé bién nhu mau Gencon, trong truong
hop hop dong da thiét 1ap xong, néu do 15i ctia mot trong céc
bén (ngudi thué van chuyén hoic ngudi van chuyén, chil tau)
thi bén c6 15i da 1am cho hop déng khong thuc hién duoc van
phai tra cho nguodi moi gidi mot khoan hoa hong bang 1/3
téng s6 hoa hong du kién dé ngudi méi gidi trang trai chi phi
giao dich.

Ngoai khoan hoa hong méi gii thué tau néi trén, trong
thue tién thué tau con c6 mot loai hoa hong méi gidi khéc
goi 1a hoa hdéng cho ngudi thué van chuyén (Address
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Commission, c¢6 khi viét tat 13 Addcomm). Day 14 hoa hong
ma chu tau (ngucn van chuyén) tra cho ngu:(n thué tau (ngu:m
thué van chuyén - chi hang) tinh bing phan tram ctia tong sb
tién thué tau (vi du thué dinh han) hoac tong sb tién cude van
chuyén cta 16 hang. Thuc té thi nguoi ta coi ddy 1a mot hinh
thirc giam gia cude van chuyén hodc 13 giam gia tién thué tau
(trong truong hop thué tau dinh han).

Trong tap quan giao dich thué tau quéc té con c6 mot
khai niém vé hoa héng thué tau goi la Commission Past Us,
vi du: 2.5% past us. Pay 1a mic hoa hong chua bao gom hoa
héng trd cho nguoi nhan lam giao dich do, vi du: trong giao
dich thué tau cho mét 16 hang, ngudi thué van chuyén (cha
hang) doi 1% hoa hong cho ho (thuc té c6 nghia 13 giam gia
cudc cho ho 1%), trong khi d6 nguoi moi gigi A (modi gioi
tim tau cho chu hang, ngudi thué tau) doi huéng hoa hong
1.5%. T do, ngudi moi gidi B (moi1 gidi tim hang cho chu
tau, ngudi van chuyén) khi thong béo cho chu tau (ngudi van
chuyén) phai noi rd 13 tong s6 2.5% hoa hong néi trén méi
chi gianh cho nguoi thué van chuyén (1%) va ngudi moi gidi
A cta nguoi thué van chuyén (chu hang) 1.5%, con minh
(nguoi mo1 gioi B) vai tu cach 1a nguoi moi gidi tim hang
cho chu tau (ngudi van chuyén) chua co gi, nghia 13 chu tau
(ngudi van chuyén) ngoai viéc tra 2.5% hoa hong néi trén
con phai tra cho méi gigi B mot khoan hoa hong nita, vi du
1.25%, tir @6 trong phi vu giao dich thué tau nay tong s tién
hoa hong ma chu tau (ngudi van chuyén) phai tra cho cac
bén co lién quan la 3.75%.



100 CAU HOI VE HOP DONG VAN CHUYEN HANG HOA BANG DUONG BIEN 243

Cau hdi 80: D& nghi cho hiét su khac nhau giiia viéc bat tau
dé thuc hién quyén cam giii hang hai (Maritime lien) va bat tau dé
gial quyét khiéu nai hang hai (Maritime Claims)?

Tra loi:

Theo Piéu 36, khoan 1 Bo luat hang hai Viét Nam,
quyén cam gitt hang hai 1 quyén cta ngudi co khiéu nai
hang hai quy dinh tai Diéu 37 ciia Bo luat nay dugc vu tién
trong viéc doi boi thuong dbi véi chi tau, ngudi thué tau,
nguoi khai thac tau ma tau bién d6 da lam phat sinh khiéu
nai hang hai. Tiép d6 tai khoan 4 Piéu ndy quy dinh thém:
“Quyén cam giir hang hai khong bi anh hudng khi c¢6 sy thay
d6i chu tau, nguoi thué tau, ngudi khai thac tau, du ngudi
mua tau biét hay khong biét vé viéc tau bién da lién quan dén
khiéu nai hang hai lam phat sinh quyen cam gilt hang hai”.
Khoan 3 Piéu luat ndy quy dinh quyén cam giit hang hai
dugc thyc hién thong qua Iénh bat giir tau cua toa an cd thim
quyén.

Tinh than va 10i van ctia quy dinh trén day trong ching
muc nao dé ciing twong tu nhu trong ludt Anh. Trong sach
giao khoa Maritime Law cia Anh, nguoi ta ndéi Maritime
Lien bam chit 14y con tau ching khac gi con dia bam vao da
ngudi (like a leech to human skin). Vi con tau c6 thé thay doi
chu sé hitu khi x4y ra khiéu nai do chua xac dinh duoc ai 1a
nguoi chiu trach nhi€ém nén trong luat Anh co ché dinh kién
ban than con tau, tic la kién vat (Action in Rem) chir chua
phai kién nguodi chiu trach nhi€ém (Action in Personam). Tuy
nhién, khoi ddu cua viée kién vat do cling nham muc dich
cudi cung 13 tim ra ngudi chiu trach nhiém vé khiéu nai da
xay ra. Vi vy, khi nguoi khiéu nai yéu ciu toa an bat tau dé



244
VIAC

100 CAU HOI VE HOP DONG VAN CHUYEN HANG HOA BANG DUONG BIEN

thyc hién quyén cam giit hang hai thi toa 4n d6 phai xac
dinh xem liéu c6 ton tai hay khong quyén cam giit hang hai
( Exhist or Non-Exhist of Maritime Lien) trong khiéu nai dé.
Mubn lam dugc diéu nay toa an phai kiém tra xem khiéu nai
nay c6 nam trong nhém nhitng khiéu nai cho phép bt gir tau
dé thuc hién quyén cam giit hang hai hay khong. Nhing
khiéu nai loai nay dugc quy dinh trong Piéu 37 Bo luat hang
hai Viét Nam, chii yéu 1a khiéu nai lién quan téi tién luong,
chi phi bao hiém x4 hoi, chi phi hoi huong va cac khoan khac
phai tra cho thuyen vién; chi phi bdi thuong tinh mang, tai
san thuong tich va ton hai vé stc khoe cho sy quan thuy thu;
1€ phi hoa ticu, cau cang bén bai; tién cong ctru hod hodc ton
that ngoai hop dong lién quan t61 hoat dong hang hai cua tau
bién. Nhu vay, néu khleu nai khong nam trong nhom nay thi
khong c6 quyén yéu cau bat tau dé thyc hién quyén cim gitr
hang hai va toa an s& tha tau, bac don kién ctia ngudi xin bat
gilr tau. Nguoc lai, voi nhitng khiéu nai hang hai quy dinh tai
Diéu 41, khoan 2 ciia Bo luat hang hai Viét Nam thi nguoi
xin bat giit tau khong co quyén xin bat tau dé thyc hién
quyén cam gitr hang hai ma chi c6 thé xin bat tau dé yéu cau
chu tau hodc ngudi van chuyén phai ra toa an dé giai quyét
khiéu nai va xac dinh xem ai phai chiu trach nhiém giai
quyét bdi thudng: Phan 16n nhom khiéu nai ndy phat sinh tir
hop dong thué tau, hop dong ché hang hodc hanh khach ké
ca hanh 1y, ton that chung, lai dat va hoa tiéu cho tau; phi bao
hiém con tau, tién hoa hdng méi gidi, hang hoa vat tu cung
cap cho hoat dong cia con tau, hodc tranh chap vé tién dong
moi, cai hoan stra chira tau, tranh chép lién quan téi sé hitu,
cam c6 thé chap va mua ban tau. Ngoai ra, nhimg khiéu nai
lién quan t&i viée gy 6 nhiém moi truong, lién quan téi chi
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phi di chuyén, truc vét, lam v6 hai x4c tau cling nim trong
quy dinh nay.

Phap luat ctia mét s6 nude chau A nhu Han Quéc, Nhat
Ban, Trung Qudc (ké ca Hong Kong) va Singapore ciing
phan dinh 2 nhom khiéu nai hang hai nhu trén de giai quyét
céc yéu cau bat giir tau khi nao thi thue hién quyén cam giir
hang hai va khi nao chi dé giai quyét khiéu nai hang hai. Xin
gidi thi€u mot vu viée dién hinh gﬁn day:

Pau nam 2009, cha tau HT Viét Nam cho nguoi thué B
& Han Qudc thué dinh han tau HT-01. Do bi anh huong tram
trong khung hoang tai chinh toan ciu va tai ban qudc, tir
thang 10-2009 tro di B khong con kha ning thanh toan tién
thué cho chu tau HT nira, vi vay HT danh rat tau vé. Tai thoi
diém nay, ngay ca tién mua dau v6i mot Cty ban dau EL tai
Han Qudc, B ciing khong tra noi. Trong hop dong ban dau
cho B, EL khon ngoan quy dinh hop dong nay duoc ky giira
nguoi ban la EL va nguoi mua 1a B nhung lai kem thém mot
doan kha map mo 1a nguoi mua bao gém ca va lién doi cong
ddng chiu trach nhiém 13 ban than con tau, chil tau-quyén
chu tau, thuyén trudng, nguoi quan 1y khai thac tau, ngudi
thué tau dinh han va thué tau trin (Buyer means the vessel
supplied and jointly and severally her Master, Owners,
Managing Owners/Operators, Disponent Owners, Time
Charterers, Bareboat Charterers... ). Hop dong ban dau don
phuong quy dinh ap dung luat Han Quéc dé giai quyét moi
tranh chap. Sau khi biét tin tau HT-01 ghé Han Qudc, EL da
can ct vao diéu khoan “khon ngoan” trong hop dong ban dau
noi trén, yéu cu tda an s& tai bat gilr tau nham thuc hién
Maritime Lien dé yéu cau chu tau HT phai tra khoan no tién
dau ma B chua tra dugc. Chu tau HT Viét Nam da cue luc
bac bé moi khiéu nai cia EL vi cho rang minh khong dinh liu
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va khoéng lién quan gi t6i hop déng mua ban dau d6. Trong
hop dong thué dinh han ky véi B ciing quy dinh 16 viéc mua
dau cho tau trong thoi gian thué dinh han 13 nghia vu cua B.
Tai toa an, EL néi rang viéc may truéng ky vao phiéu nhan
dau 1a bang chimg néi 1én rang chu tau HT ciing 14 bén mua
dau vi vay HT c¢6 nghia vu phai tra khoan tién ma B con no
EL. Tuy vAy, toa cho rang giita chu tau HT va EL khong co
hop déng mua ban, vi moi offer, confirmation giao dich ky
két hop ddng chi c6 giira B va EL, con phiéu nhan dau chi la
chtng tir noi rang tau da nhan du s6 lugng va chat lugng loai
dau ma B mua, chir khong thé coi 1a bang chiing hop dong,
hon thé nira, ké tir khi ky hop dong ban dau cho B, EL khong
hé cung cép cac vin ban hop. dong ké ca hoa don cho HT ma
chi to1 khi khong doi dugc tién tir B thi méi trung ra cac glay
to nay. Tur d6 toa cho rang trong trudng hop nay khong ton
tai quyén cam gitr hang hai (Non-Exhist of Maritime Lien) vi
khiéu nai cua EL phai dugc diéu chinh boi luat Han Qudc
trong d6 ndi rang phai cin ctr vao luat noi toa thy 1y vu viéc
(Luat Han Qudc), ludt nuéce tau treo co (BO luat hang hai
Viét Nam). Theo cac luat vién dan néi trén thi khiéu nai cua
EL khong nam trong nhom khiéu nai cho phép bat tau dé
thuc hién quyén cam giit hang hai. Cudi ciing toa di bac don
cua EL.
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Phan V

NHUNG CAU HOI LIEN QUAN T01
VIEC GIAI QUYET TGN THAT CHUNG

Cau hoi 81: Khai niém vé tdn that chung va cac tiéu chi dic
trung ciia ton that chung?

Tra loi:

To6n that chung 13 nhiing hy sinh va chi phi bat thuong
dugc thue hién mét cach ¢6 chu y va hop ly vi an toan chung
nham ctru tau, hang hoa, hanh ly, tién cudce van chuyen hang

hoa, tién cong van chuyén hanh khach thoat khoi hiém hoa
chung.

Qua khai niém vé ton that chung néu trén, co thé thiy
rang ton that chung c¢6 bon tiéu chi dic trung nhu sau:

- Tiéu chi thir nhat: Hy sinh va chi phi bat thuong.

Hy sinh va chi phi bat thuong 1 nhitng hy sinh va chi
phi trong di€u kién binh thuong khong xay ra. Vi du: tau van
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chuyén hang tir cang Singapore vé cang Hai Phong. Trong
diéu kién binh thuong, céc chi phi cua chuyén di bao gém
cang phi, dai ly phi, chi phi xép d& hang ¢ hai dau bén, tién
mua nhién liéu, dau nhon, vit tu, lvong thuc, thuc pham,
nuéc ngot du dung cho ca chuyén di.

Trén hanh trinh xay ra su cd chiang may tau bi mic can.
Chu tau budc phai thué ciru ho nham dwa tau cung hang hoa
trén tau thoat khdi can va phai tra chi phi ciru hd. Nhu da néu
¢ trén, trong diéu kién binh thuong ddi v6i hanh trinh van
chuyén hang hoa tir cang Singapore vé cing Hai Phong
khong c6 chi phi ctru hd. Vi vay, trong truong hop nay, chi
phi ctru h 13 chi phi bat thuong.

Céc chi phi thong thuong ma chu tau phai ganh chiu
trong qua trinh thyc hién hop déng van chuyén bang dudng
bién khong phai 1a chi phi bat thuong nén khong phai 1a chi
phi ton that chung.

- Tiéu chi thir hai: Hanh dong c6 chu y va hop ly.

Hanh dong c6 chu y 1a hanh dong c6 y thuc cia con
nguoi. Ho nhan thirc dugce vi¢c minh lam va chu dong lam
viéc do. Hanh dong hop ly 1a hanh dong ma ai roi vao hoan
canh do6 thi cling sé hanh dong tuong tu nhu vay. Trong vi du
néu trén, hanh dong ctru hd 1a hanh dong c6 chu y va hop 1y
ciia ngudi ctru hd nhim dua tau va hang héa trén tau thoat
khoi can.

Xin néu thém mot vi du khéc: tau dang hanh trinh trén
bién, phat hién thdy trong ham hang c6 dam chay, thuyén
vién bom nudc ctru hoa vao ham hang dé dap tit dam chay
lam hu hong mot s6 hang hoa trong ham hang. Trong truong
hop nay, thuyen vién nhén thtc duge rang nudc cou hoa
bom vao him hang dé dap tit dam chay s& lam w6t hang,
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nhung ho vin chu dong bom nuéc ciru hoa vao ham hang dé
dap tat dam chay nham ctru tu va cac hang hoa khéac. Hanh
dong bom nuée ciru hoa vao ham hang dé dap tit dam chay,
tuy ¢6 lam hu hong mot sé hang hoéa, nhung 13 mot hanh
dong hop 1y. Bt ky thuyén vién ndo ciing s& hanh dong nhu
vay néu tau cta ho ciing gap su cb tuong tu.

- Tiéu chi thiz ba: Hiém hoa c6 thuc.

Hiém hoa c6 thuc 14 13 hiém hoa dang ton tai trong thuc
té, 1am cho tau va hang héa 1am vao tinh trang nguy hiém. Vi
du: tau gap thoi tiét xau, hang hoa bi xé dich nén tau bi
nghiéng, khong thé tiép tuc hanh trinh an toan. Thuyén
truong quyet dinh dua tau vao cang lanh nan dé xép lai hang
nham can bang tau. Su nghiéng cta tau 13 hiém hoa thuc té
de doa an toan chung cua tau va hang hoa.

Mot vi du khac: Tau rdi cang TP H6 Chi Minh ra Hai
Phong. Qua du bao thoi tiét, thuyén truong biét ring c6 ap
thap nhiét doi manh 1én thanh bio da vuot qua Philippines
vao Bién bong, dang hudng thang vé Pa Nang va Quy
Nhon. Thuyén truéng cho rang trong vai ngay téi bdo co thé
s& di ngang qua phia trudc hanh trinh cua tau. Vi vay, dé an
toan cho tau va hang hoa, thuyén truéng quyét dinh neo tau
tai Viing Tau chd bio tan mai tiép tuc hanh trinh. Trong
truong hop nay, bdo chi 1a hiém hoa do thuyén truéng suy
doan & phia trudc trong twong lai. Bdo khong dang ton tai
trong thuc té de doa an toan chung cua tau va hang. Vi vay,
cac chi phi phat sinh do tau neo tranh bao khong dugc cong
nhan 14 chi phi t6n that chung.

- Tiéu chi thir te: V1 an toan chung.
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Vi an toan chung 1a vi an toan cho ca tau va hang hoa.
Néu chi vi an toan riéng cho tau hodc vi an toan riéng cho
hang thi khéng dugc cong nhén 13 ton that chung. Vi du: tau
chd hang dong lanh, trén hanh trinh may lanh bi hong.
Thuyén truéong budc phai dua tau ghé vao cang dé sira chita
may lanh, néu khong, hang dong lanh s& bi hu hong. Trong
truong hop nay, viéc tau ghé vao cang la vi an toan cho hang,
con d6i véi tau thi khong can phai ghé vao cang van co thé
hanh trinh an toan. Vi vay, cac chi phi lién quan t61 viéc tau
ghé vao cang dé sira chita may lanh khong vi an toan chung
cho ca tau va hang, nén khong dugc cong nhén 1a chi phi ton
that chung.

Bdn tiéu chi dic trung néu trén 13 bdn tiéu chi vira va
du cua ton that chung. Mot vy ton that chung phai hoi ty day
da bon tiéu chi nay. Chi can thiéu mot trong bon tiéu chi do
thi khong phai 1a mot vu ton that chung.

Céu hoi 82: Noi dung ctia Quy tac York-Antwerp?

Tra loi:

Quy tic York-Antwerp la Quy tac dugc ap dung rong
rai trong thuc tién hang hai qudc té. Hau hét cac hop dong
thué tau va cac van don deu c6 quy dinh ap dung Quy tic
York-Antwerp de phan bo ton that chung. Cac Quy tac York-
Antwerp bao gdm: Quy tic giai thich, Quy tic t6i cao, cac
Quy tic danh thir tu bing chit ci va cac Quy tic danh sb thu
tu bang chit s6 La M.

Quy tac giai thich quy dinh khi phan b ton that chung
cac Quy tic dudi day s& duoc 4p dung loai trir bt ky luat va
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thyc tién nao mau thuan véi né. Trir cac truong hop quy dinh
trong Quy tac t6i cao va trong cac Quy tic danh sb thu tu
bang chit s6 La M4, ton thit chung dugc phan bo theo cac
quy dinh cta cac Quy tic danh th tu bang chit cai.

Quy tic t6i cao quy dinh trong moi trudng hop sé&
khong duoc tinh 13 hy sinh hay chi phi ton that chung, trir phi
cac hy sinh va chi phi nay duoc thuc hién mot cach hop ly.
Céc Quy tic danh thir tu bang chit cai (bao gom cac Quy tic
A, B, C, D, E, F va G) quy dinh cac nguyén tic co ban cua
tén théit chung. Cac Quy tic danh sé tht ty bang chit s6 La
Mi (bao gém tir Quy tic I dén Quy tac XXII) quy dinh céc
truong hop cu thé va mot s6 vin dé cu thé cuia ton that
chung.

No6i chung, ndi dung day du ciia Quy tic York-Antwerp
1a kha phirc tap, rat kho nam bat hét dugc, néu khong di sau
nghién ctru vé ton that chung. Vi vy, cha tau va chu hang
chi can biét so bo vé nodi dung ciia Quy tic York-Antwerp
nhu néu ¢ trén.

Nam 2004, Quy tac nay lai dugc sua d6i mot 1an nira va
Quy tic 2004 c6 hiéu lyc tir 01/01/2005. Tuy vay, Quy tic
2005 c6 kha nhiéu diém bat loi cho chi tau. Vi vay, cho t&i
nay tuyét dai bo phan chu tau trén thé gisi van tiép tuc sir
dung Quy tic 1994.

Cau héi 83: Ai 12 ngudi phan bé ton that chung?

Tra loi:



100 CAU HOI VE HOP DONG VAN CHUYEN HANG HOA BANG BUONG BIEN 253

O nudc ngoai, ton that chung thudng do cac chuyén gia
phan bd ton that (average adjuster) thyc hién theo chi dinh
ctia chu tau. Theo Luat hang hai cta nhiéu nuéc, chuyén gia
phan b ton that phai 1a luat gia va phai qua duoc ky kiém tra
vé phéan bo ton that (average adjuster’s examination).

C6 nhiéu to chirc ciia cac chuyén gia phan bo ton that
nudc ngoai phan bd cac vu ton thit chung theo sy chi dinh
cua cic chu tau Viét Nam, vi du nhu: Richards Hogg
International Adjusters, Marine Claim Office of Asia v. v...

O Viét Nam, hién nay moi c¢6 duy nhat mot té churc
phan bd ton that chung 1a Ban Phan b ton that chung bén
canh Phong Thuong mai va Cong nghi¢p Viét Nam, duoc
thanh 1ap tir nim 1984. Cac chuyén gia phan bo ton that
chung ctia Ban Phan b ton that chung dugce Chu tich Phong
Thuong mai va Cong nghiép Viét Nam lya chon va chi dinh
theo nhiém ky 5 nam trong s6 cac chuyén gia c6 nhiéu kinh
nghiém trong linh vuc luat hang hai.

Trai qua hon 25 nam hoat dong, Ban Phan b6 ton that
chung bén canh Phong Thuong mai va Cong nghiép Viét
Nam d4 phan bo thanh cong kha nhiéu vu t6n that chung theo
chi dinh cua cac chu tau Viét Nam, vi du nhu: tau Ha No1 01
bi mic can tai ctra Ba Lat nam 1984, tau Ba Dinh bi chay
ham hang nam 1988, tau Ha Tinh 04 bi méc can tai viing
Chan May Dong tinh Thira Thién - Hué nam 1995, tau Tam
Hai bi hong may chinh phai tha tréi trén bién nam 1997, tau
Nguyén Du bi chay ham hang nim 1999 v.v...

Trong thyc tin, c6 nhiéu vy ton that chung ma ca tau
va hang hoa cung mua bao hiém tai mot cong ty bao hiém.
Nhirng vu t6n that chung nay, du co phan bd cho tau va hang
thi cudi ciing déu do cong ty bao hiém ganh chiu. Vi vay, dé
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tiét kiém chi phi phan bo ton that chung, cha tau khong nhat
thiét phai chi dinh ngudi phan bd ton that chung, ma ngudi
bao hiém thudng tu ding ra phan bo tén that chung cho céac
bén lién quan.

Tuy nhién, dbi v6i cac vu ton that chung ma tau va
hang héa mua bao hiém & cic cong ty bao hiém khac nhau
thi chii tau nén chi dinh ngudi phan bo ton that chung vi
trong thuc tién di co nhitng vu t6n that chung ma cac bén
thoa thuén ty phan bo dé tiét kiém chi phi phan b6 ton that
chung, nhung sau do gitra chu hang va chu tau, gitta nguoi
bao hiém hang va nguoi bao hiém tau khong thé thuong
luong dugc véi nhau vé viéc phan bo ton that chung.

Cau hoi 84: Mdi quan hé giita ton that chung va bao hiém?

Tra loi:

Nhiéu cha tiu va chii hang thuong quan niém rang tén
that chung 12 mot linh vyc nam trong bao hiém. Vi vay, khi xay
ra ton that chung, ho chi can thong bao cho nguoi bao hiém,
con viée giai quyét ton that chung 13 thudc trach nhiém cua bao
hiém. Quan niém nhu trén 13 chua dung vi hai Iy do sau:

- Ly do thir nhat: Tén that chung va bao hiém 14 hai linh
vuc khac nhau. Ton that chung d co tir thoi Hy Lap c6 dai,
truéc hang nhiéu trim nidm trude khi cac chu tau va céc
thuong gia hinh thanh y tuédng phong tranh rui ro tai chinh
bang cach mua bao hiém.
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- Ly do thuwr hai: Chu tau va chu hang la cac bén lién
quan truc tiép cua ton thét chung, con nguoi bao hiém chi
lién quan gian tiép t6i tén thit chung thong qua chu tau hodc
chu hang, néu tau va hang hoa c6 mua bao hiém.

Vi céc 1y do néu trén, khi xay ra ton that chung, trach
nhiém giai quyét ton that chung van thudc chu tau va chi
hang. Sau khi thong bao su ¢b cho ngudi bao hiém tau, chu
tau van 1a ngudi tuyén b tén that chung, chi dinh nguoi
phan b0 tén that chung, yéu cau cac chu hang cung cip bao
dam ton that chung va thu thap cac tai liéu, chung tu can
thiét cho viéc xac dinh va phan bo ton that chung.

Déi véi cha hang, khi chi tau tuyén b ton that chung,
dé co thé nhan duoc hang, cha hang phai ké khai va ky
Lloyd’s Average Bond va Valuation Form, dong thoi yéu cau
nguoi bao hiém hang ky Average Guarantee. Chu tau co
quyén tir chdi giao hang, néu chi hang va ngudi bao hiém
hang khong ké khai, ky va gri cho ho cac tai liéu trén.

To6n that chung 13 rai ro dugc bao hiém trong don bao
hiém tau va trong don bao hiém hang hoa. Vi viy, nguoi bao
hiém tau c6 trach nhiém boi thuong cho chi tau phan ton that
chung phan bd cho tau va ngudi bao hiém hang cé trach
nhiém boi thuong cho cht hang phéan ton that chung phan bo
cho hang héa.

Tuy nhién, trong thyc tién, chi hang it khi déng gop ton
that chung cho chii tau rdi sau d6 doi nguoi bao hiém hang
boi thudng cho minh, ma ngudi bao hiém hang thudng thay
mit chi hang thanh toan truc tiép cho chu tau phan ton that
chung phéan bo cho hang hoa.
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Cau hoi 85: Lam thé nao dé nhan biét mot vu ton that chung?

Tra loi:

Pé nhan biét mot vu ton that chung trudc hét cAn ndm
bat cac thong tin can thiét vé sy ¢ hay tai nan hang hai. Sau
d6 dem so sanh voi bon tiéu chi dic trung cua ton that chung,
néu su c¢d hoic tai nan do dap tng dﬁy du ca bdn tiéu chi dic
trung ctia ton that chung thi d6 13 mot vu ton that chung. Néu
thiéu du chi mot tiéu chi thi d6 khong phai 1a mot vy ton that
chung. Duéi day 1a mét vi du minh hoa vé cach nhan biét
mot vy ton that chung.

Tau Tam Hai thudc Cong ty dich vu van tai thuy bd
Nha Rong, trong chuyén hanh trinh van chuyén hang hoa tir
Singapore vé Viét Nam, vao luc 15g05 ngay 13/11/1997,
vong quay may chinh dot ngot giam nhanh, tiéng may ning
va c6 tiéng gd khac thuong trong may, nhiét do khi xa ting
cao, khoi den dam dic, may lim déan roi tat. Tau phai tha troi.
Thuyén vién di ap dung moi bién phép can thiét va bang tat
ca kha ning cho phép cb ging kiém tra, tu sira chita, nhung
may chinh ctia tau van khong thé hoat dong dugc.

Thuyén truéng budc phai xin ciru ho. Tong chi phi ciru
ho kéo tau cing hang hoéa trén tau vé cang TP HO Chi Minh
la 65.000 USD. Chu tau da tuyén b ton that chung va chi
dinh Ban phan bo ton that chung bén canh Phong Thuong
mai va Cong nghiép Viét Nam 1a nguoi phan bd ton that
chung.
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Vi cac thong tin c6 duge & trén, cin clr vao bdn tiéu
chi ddc trung cua ton that chung, chung ta ¢ thé xac dinh sy
cd néu trén 6 phai 14 moét vy ton that chung nhu chu tau
tuyén b hay khong?

Trude hét can xac dinh vé tinh chét bat thuong cta chi
phi. P6i véi mot hanh trinh van chuyén hang héa bang
duong bién tir Singapore vé Viét Nam, trong diéu kién binh
thuong cac chi phi cla chuyen di bao gom: cang phi, dai ly
phi, chi phi lién quan to1 viée xép d& hang & hai dau bén, tién
mua nhién liéu, dau nhon, vat pham, lvong thuc, thuc pham,
nuéc ngot di dung cho ca chuyén di. Néu tau khong gip su
cd hong may chinh, phai tha troi trén bién thi khong bao gio
c¢6 chi phi ctru ho. Nhu vy, chi phi ciru ho 1a chi phi bat
thuong.

Chi phi bat thuong nay khong phat sinh tu viéc thuc
hién hop ddng van chuyén, ma xay ra do hanh dong ctru ho
(hanh dong kéo tau cung véi hang hoa trén tau). Pay 1a hanh
dong c6 chu y va hop ly trong hoan canh tau Tam Hai bi
hong may chinh khong thé khic phuc dugc, mat hoan toan
chu dong, phai tha troi trén bién.

Khi tau bi sy ¢6 may chinh, mat chu dong phai tha troi
trén bién 1a thoi diém ma ca tau va hang hoa trén tau 1am vao
tinh trang nguy hiém, luon bj de doa 1at chim bat ky lic nao,
vi con tau khi dd mat chi dong khong thé chong choi dugc
v6i song gid cua bién ca. Nhu véy, co thé thay rang su cb
hong may chinh ma khong thé khic phuc dugc 1am cho con
tau bi mat hoan toan chu dong, phai tha troi trén bién 13 mot
hiém hoa thyc té 1am cho tau va hang hoa khong con an toan
trén bién.
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Pé ctru tau Tam Hai cung hang hoa trén tau thoat khoi
tinh trang nguy hiém trén bién, Cong ty dich vu vén tai thiy
bd Nha Rong di thu xép viée ctru ho. Chi phi ctru hd ma cha
tau phai ganh chiu 1a vi an toan chung cho ca tau va hang héa
trén tau.

Qua cac phan tich trén day, c6 thé thay rang vu tau Tam
Hai bi sy ¢6 may chinh ngay 13/11/1997 trén chuyen hanh
trinh tur Singapore vé Viét Nam dap ung day du bon tiéu chi
dic trung cua ton that chung. Vi vay, vu t6n that nay duoc
cong nhan la mot vu ton that chung.

Cau héi 86: Nhiing vu tai nan hang hai nao thudng dan dén tdn
that chung?

Tra loi:

Trong thyc tién hang hai, nhiing sy ¢d hodc tai nan
hang hai li¢t ké dudi day thuong dan dén ton that chung:

- Tau gip thoi tiét xau phai ném bé mot phan hang hoa
xuong bién de tau khoi bi 1at chim;

- Héa hoan xay ra trén tau;

- Ty nguyén dua tau vao can;

- Tau bi mac can phai tim cac bién phap thich hop 1am
noi lai tau va dua tau ra khoi ving can;

- Tau chay bang dong co hoi nudc thiéu nhién liéu phai
dung hang hoa dot thay nhién li¢u dé€ chay tau;
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- Tau phai ghé vao cang lanh nan dé stra chita tau do bi
hong may chinh, do bi ddm va véi tau khac hoic dé xep lai
hang 1am can bang tau do trén hanh trinh gip thoi tiét x4u
lam x€é dich hang hoa;

- Tau dugc ctru ho vi myc dich an toan chung.

To6n that chung rat da dang va phirc tap. Pdi v6i cing
mot loai chi phi, vi du: chi phi & cang lanh nan, trong mot $6
truong hop duge cong nhéan 1a chi phi ton that chung, nhung
& mot s6 truong hop khac lai khong phai 1a ton that chung.
Vi vay, tuy tung truong hop cu thé, phai can cit vao bon tiéu
chi dic trung cia ton that chung dé xac dinh mot su c¢b hay
tai nan hang hai c6 dan téi tén that chung hay khong.

Cau hoi 87: Chi phi ciu hé co phai 1a chi phi ton that chung
hay khong?

Tra loi:

Theo Quy tic VI ciia Quy tic York-Antwerp, chi phi
ctru hg vi muyc dich an toan chung dugc cong nhan la chi phi
ton that chung. Duéi day 1a mot vi du minh hoa:

Tau Ha Tinh 04 trong tdi 600DWT, thudc Cong ty van
tai bién va thuwong mai Ha Tinh, trén hanh trinh chd 190 tan
thiét bi may moc tir cang Phong Thanh, Trung Qudc vé cang
Nha Trang. Ngay 07/10/1995 tau gip thoi tiét xau trén vinh
Bic B9, song gio cap 6, tau lic ngang manh, séng phi tran
mit boong. Thuyén truéng budc phai quyét dinh dua tau ghé
vao viing Chan May Dong thudc dia phan xa Loc Vinh,
huyén Phti Loc, tinh Thira Thién - Hué dé tranh gio.
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Ngay 10/10/1995, vung tau Ha Tinh 04 dang neo tra
gi6 bi anh huéng cia 4p thdp nhiét d6i (sau d6 manh lén
thanh b&o). Gi6 cp 6-7 va giat cap 8, tau bi gdy neo phai va
bi dat 1én bai can. Tau d4 nhiéu lan dung may chinh ¢ lui ra
khéi can nhung khong thanh cong vi tau bi can kha nédng.

Ngay sau khi tau bi can, thuyén truong da dién bao céo
chu tau va dién cho Cang vu Pa Néng xin tau lai dé kéo tau
ra khoi can. Cang Pa Nang da diéu tau lai Son Tra cong suat
800CV dén viing Chan May Pong, nhung do tau Ha Tinh 04
bi can nang nén tau lai Son Tra khong kéo dugc tau Ha Tinh
04 ra khoi can va phai quay vé Pa Ning.

Ngay 16/10/1995, Cang vu cang Thuan An lam thu tuc
nhap canh cho tau tai viing Chan May Pong. Trong cac ngay
17, 18 va 19/10/1995, chu tau cung Bao Viét Pa Nang lién
hé voi cac don vi tai Pa Nang dé thué ciru ho tau Ha Tinh
04. Ngay 20/10/1995, chu tau da ky Hop dong truc vét tau
Ha Tinh 04 v6i T6 hop tac truc vét stra chira tau thuyén Béc
M§¥ An, c6 tru sé tai 92 Ngii Hanh Son, TP Da Nang.

Ngay 24/10/1995, cic phuong tién ctru hd bat dau roi
Da Nang di viing Chan May Dong, nhung do anh huong cua
gi6 mua déng bic cip 6, 7 tir Quang Trj dén Khanh Hoa nén
tau kéo va xa lan khong ra bién du’O'C ma phai nim tai cira
Bién Phong Da Néng cho thoi tiét tot. Vao khoang 08g30
ngay 30/10/1995, tau kéo va xa lan ctia TO hop tac Bic My
An tiép can dugc v6i tau Ha Tinh 04 va bat dau trién khai
viéc ctru ho. Pén 18g30 ngay 01/11/1995, tau Ha Tinh 04
duoc kéo ra khoi can va neo & vi tri an toan, tau ndi hoan
toan, mili quay ra phia bién.
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Chu tau da phai tra chi phi ctru ho cho T hop tac truc
vt sira chita tau thuyén Bac My An 1a 200.000.000d va tra
cho Cang Pa Nang chi phi thué tau lai Son Tra la
9.600.000d. Chu tau da tuyén bd ton that chung va chi dinh
Ban Phan b ton thit chung bén canh Phong Thuong mai va
Cong nghiép Viét Nam 13 nguoi phan b tn that chung.

Trong Ban phan bd ton thit chung, chuyén gia phan bd
ton that chung phan tich nhu sau:

- Vé nguyén tdc phan bé ton that chung: Khoan 3 Dicu
191 B luat hang hai Viét Nam quy dinh: “Céc nguyén tic
dung dé xac dinh cu thé gia tri ton that va gia tri phan bo ton
that chung do cac bén thoa thuan trong hop dong”. Hop dong
van chuyén s6 01-KL-HT-95 ky ngay 23/09/1995 quy dinh:
“Moi diéu khoan khac ap dung theo Luat hang hai Viét Nam
va van don cia chu tau”. Piéu 23 cua van don quy dinh:
“Ton that chung dugc phan bd boi chuyén gia phan bo ton
that chung tai cang hodc noi ma ngudi van chuyén lya chon
va duoc giai quyét theo Quy tic York-Antwerp 1974 sitra d6i
nim 1990”. Nhu vay, ton thit chung s& dugc phan bd theo
Quy tic York-Antwerp 1974 sira d6i nim 1990.

- Vé an toan chung: Sau khi nghién ctu k§ hd so tai
lidu lién quan t6i vu tai nan, chuyén gia phan bd ton thét
chung cho rang tau Ha Tinh 04 d3 1am vao tinh trang nguy
hiém khi bj song gi6 cua ap thip nhiét d6i giat giy neo phai
va dély tau dat 1én bai can. Moi hanh dong ctru hg nham kéo
tau ra khoi viing can déu vi an toan chung cho tiu va hang
hoa trén tau.

- Vé chi phi tén that chung: Do tau khong thé tu ra khoi
can, thuyén truong da di¢n Cang vu Ba Nang xin tau lai kéo
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tau ra can. Cang Pa Néing d3 diéu tau lai Son Tra di ctru ho
tau Ha Tinh 04. Tuy viéc ctru hd khong thanh c6ng, nhung
do hai bén khong quy dinh 4p dung nguyén tic: “Khong
thanh coéng khong tra tién” (NO CURE NO PAY) nén chu
tau van phai tra cho Cang Da Nang chi phi thué tau lai Son
Tra. Pé ciru tau va hang héa, chi tau da ky hop dong véi T
hop tac truc vot sira chita tau thuyén Bic My An dé dua tau
thoat khéi can va chu tau da phai trd cho ho chi phi ctru hg 1a
200.000.000 d. Chi phi thué tau lai Son Tra va chi phi ctru ho
tra cho T hop tic Bic My An la cac chi phi bat thuong,
dugc thyc hién mét cach cé chu y va hop 1y, vi muc dich an
toan chung cho tau va hang héa. Vi vay, cac chi phi nay dugc
cong nhan 1a chi phi ton that chung theo quy dinh ctia Piéu
187 cua B0 luat hang hai hai Viét Nam va theo Quy tac VI
ctia Quy tic York-Antwerp 1974 stra d6i nam 1990.

Tir nhitng phén tich trén diy cia chuyén gia phan bo
ton that chung, c6 thé thiy rang theo quy dinh ctua Bo luat
hang hai Viét Nam va Quy tic York-Antwerp, chi phi ctru hd
néu vi muc dich an toan chung cua tiu va hang hoa trén tau
thi dugc cong nhan 1 chi phi t6n thit chung.

Cau hoi 88: Thii tuc tuyén bé ton that chung nhu thé nao?

Tra loi:

Trir nhitng truong hop c6 nhitng yéu cau riéng theo tip
quén cua tung cang cu thé, thu tuc tuyén bd ton that chung
rat don gian. Chu tau gui van ban tuyén bd ton that chung
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cho cac chi hang, chi dinh ngudi phan b ton that chung va
yéu cau ngudi nhin hang cung cip bao dam ton that chung
(general average security) theo mau cia ngudi phan b tén
that chung.

Bio dam ton thit chung thudng bao goém: Lloyd’s
Average Bond, Valuation Form va Average Guarantee.
Lloyd’s Average Bond va Valuation Form la do ngudi nhan
hang ké khai va ky. Con ngudi bao hiém hang ké khai va ky
Average Guarantee. Truong hgp tau tor bo hanh trinh, chu
hang s€ phai ky thém mdt tai li¢u nira, d6 1a Non-Separation
Agreement.

Khi xay ra ton that chung, chu tu can yéu ciu ngudi
phan bd ton that chung tu vin vé cac thu tuc tuyén bd ton
that chung. Dudi ddy 1a mau vian ban tuyén bd ton that chung
ctia Ban Phan b6 t6n thit chung bén canh Phong Thuong mai
va Cong nghiép Viét Nam dé tham khéo:

Sb:. ... ....,ngay.... Thang... nam ...
Kinh giri: CONG TY. ... oo

Chung t6i xin thong bao dé Quy Cong ty biét tau . . . .

............ ,quoctich...............,h6hiéu......
....... ,sOIMO .............,cang dang ky. ... ..........
....... ,trongtdi...............,GRT............,
NRT.......... ,thugoc Congty. . ....................
................ ,trén hanh trinh trcang . .. ...........
...déncang. ... ... vao hoi ......... ngay
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Bang vin ban nay, Cong ty ching t6i tuyén bd ton that chung
va chi dinh Ban Phan bo ton that chung bén canh Phong
Thuong mai va Cong nghiép Viét Nam lam ngudi phan bo
ton that chung.

Ching t61 xin gui kém theo day Lloyd's Average
Bond, Valuation Form va Average Guarantee d¢ Quy Cong
ty va Nguoi bao hiém hang ké khai, ky va “gui lai ngay cho
Cong ty chung toi dé 1am thu tuc bao dam ton that chung cho
lohang . . ........ .. ... . ... L, cua Quy Cong ty
chétréntau....................... theo Van don sb . . .

Theo Diéu 84 cua Bo luat hang hai Viét Nam, Cong ty
ching t61 co quyén tir chdi giao hang néu Quy Céng ty va
Nguoi bao hiém hang khong hoan tat tha tuc bao dam ton
that chung nhu yéu cau o trén.

Tréan trong kinh chao.

GIAM POC
Noi guri:
- Nhu trén;
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- Ban Phan b6 ton that chung;

Cau hoi 89: Cac budc giai quyét ciia chii hang khi chi tau
tuyén bd ton that chung?

Tra loi:

Ngay sau khi nhan dugc thong bao vé sy c¢d hay tai nan
hang hai hodc tuyén bd ton thit chung cta chu tau, chi hang
phai thong bio ngay cho ngudi bio hiém hang. Qua cac
thong tin vé sy ¢d hay tai nan hang hai do chu tau cung cp,
cht hang va ngudi bao hiém hang cin ¢ vao bén tidu chi
dic trung cua ton that chung c6 thé d& dang xac dinh xem sy
c¢b hay tai nan hang hai d6 c6 phai 1a mot vu ton that chung
hay khong.
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Trudc khi tau do hang, chu tau hay dai 1y ctua ho s€ yéu
cau cht hang cung cap bao dam ton thit chung. Bao dam tn
thit chung thuong bao gdm: Lloyd’s Average Bond,
Valuation Form va Average Guarantee. Chu hang ké khai va
ky Lloyd’s Average Bond, Valuation Form va yéu cau ngudi
bao hiém hang ké khai va ky Average Guarantee. Truong
hop tau tor bé hanh trinh, chi hang s€ phai ky thém Non-
Separation Agreement.

Theo quy dinh ctua phédp luat hang hai cling nhu tap
quan hang hai qudc té, chi tau co6 quyén giit hang, néu chi
hang khong chiu cung cip bao dam ton thit chung. Vu kién
gitta Forestship Ltd va Mitsui & Co (USA) Inc néu & dudi
day 1a mot vi du minh hoa cho quyén gitt hang cta chu tau.

Ngay 23/03/1973, cha tau -Elias Shipping and
Investment Corporation cho Forestship Ltd thué dinh han tau
Spartan Bay. Ngay 29/01/1974, Forestship Ltd cho Mitsui &
Co (USA) Inc thué lai tau Spartan Bay theo phuong thuc
thué tau chuyén dé van chuyén hang st thép tir cang La
Spezia, Italy vé cang Apapa, Nigeria. Trén hanh trinh, may
chinh ctia tau bi hong, tau phai ghé vao cang Las Polmas dé
sira chira, sau d6 tiép tuc hanh trinh va vé t6i cang d& hang
ngay 15/04/1974. Chu tau di tuyén bd ton that chung va yéu
cau cac chii hang cung cip bao dam ton that chung, nhung
cac chu hang khong dap tmg yéu ciu ndy cua chi tau.

Chu tau da chi thi cho thuyén truong khong cho d&
hang. Mai dén ngay 23/04/1974, cac chu hang mai cung cap
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bao dam ton thit chung cho chu tau. Ngay 25/04/1974, tau
vao cau d& hang va két thuc viéc d& hang ngay 15/05/1974.

Forestship Ltd yéu cau Mitsui & Co (USA) Inc tra tién
phat 21,5 ngay trén co s¢ tinh thoi gian lam hang tor 08g00
ngay 16/04/1974, theo do tinh ca cac ngay chu tau khong cho
d& hang dé yéu cau cac chi hang cung cip bao dam ton that
chung. Mitsui & Co (USA) Inc chi tra tién phat 11,99 ngay
vi theo ho, thodi gian 1am hang bat dau tinh tir 08g00 ngay
25/04/1974 (ngdy tau vao cau d& hang), cic ngay chu tau
khong cho d& hang dé yéu cau cac chil hang cung cip bao
dam ton that chung khong duoc tinh vao thoi gian lam hang.

Ngay 02/02/1978, Forestship Ltd da khoi kién tai Trong
tai New York yéu cau Mitsui & Co (USA) Inc tra tién phat
cho s6 ngay ma chi tau khong cho d& hang dé yéu ciu cac
cht hang cung cp bao dam ton that chung.

Hoi dong Trong tai cho rang tau cham tré trong viéc dd
hang & cang Apapa la do nguoi nhén hang cua Mitsui & Co
(USA) Inc khong cung cip kip thoi bao dam ton that chung.
Trong truong hop nay, theo Piéu khoan New Jason trong
Hop dong thué tau, cha tau co quyén giit hang. Viéc thuyén
truong khong cho dd hang, ma gilr hang ¢ trén tau 1a hop ly,
vi theo luat Nigeria, mot khi hang hoa da dugc do khoi tau,
chu tiu s& mat quyén giit hang. Vi vay, Hoi déng Trong tai
da phan quyét budc Mitsui & Co (USA) Inc tra tlen phat cho
s6 ngay ma chu tau khong cho d& hang dé yéu cau cac chu
hang cung cap bao dam ton that chung.

Qua vu kién trén c6 thé thdy rang, khi xdy ra ton that
chung, néu chu hang khong cung cap kip thoi bdo dam ton
that chung thi c¢6 thé sé phat sinh nguy co chu tau luu gitr
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hang. Vi vay, khi chu tau yéu cau, chi hang ciing nhu ngudi
bao hiém hang nén sém ké khai va ky Lloyd’s Average
Bond, Valuation Form va Average Guarantee, sau d6 gui lai
ngay cac tai liéu nay cho chu tau.

Cau hoi 90: Viéc giam dinh cac ton that cia tau va hang dé
phuc vu cho viéc phan hé tdn that chung phai tién hanh nhu thé
nao?

Tra loi:

Khi xay ra sy ¢ hodc tai nan hang hai, chu tau va chu
hang Viét Nam thudng thong bao cho ngudi bao hiém dé tién
hanh gidm dinh céac ton that cia tau va hang héa. Viéc giam
dinh cta giam dinh vién bao hiém 13 nham phuc vu cho viéc
bdi thuong bao hiém, nén nhiéu khi ndi dung cia bién ban
giam dinh khong dap tng duoc yéu cau cua viée phan bo tén
that chung.

Do viy, néu xay ra ton that chung ma c6 ton that cua
tau hodc cua hang hoa, chu tau nén chi dinh gidm dinh vién
ton that chung (general average surveyor), dic biét 13 trong
céc truong hop hang héa cia nhiéu chu hang khac nhau, bao
hiém tai nhiéu cong ty bao hiém khéc nhau, bi nhiéu loai tén
that khac nhau.

V& nguyén tic, viéc giam dinh ton thit cta tiu va hang
hoa phai dugc tién hanh that chi tiét, phai phan dinh rd rang
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cac ton that xay ra do hanh dong ton that chung va céc ton
that xay ra do cac nguyén nhan khéc.

Tuy nhién, do ton that chung da dang va phuc tap, nén
yéu cau cy thé doi voi viéc giam dinh trong cac truong hop
cu thé 14 khac nhau. Vi vay, dé bién ban giam dinh cac ton
that ctia tau hodc hang héa c6 ndi dung dap tng dugc yéu
ciu cua viéc phan bo ton that chung, trong ting truong hop
cu thé, ngudi phan b ton that chung thudng tu van cho cha
tau vé cac yéu cau rat cu thé dbi v4i giam dinh vién trong
viéc giam dinh. Dudi day 1a vi du minh hoa:

Tau Pong Do thudc Cong ty Van tai dudng bién Ha Noi,
trong khi dang d& hang tai cang Hai Phong, ngay 23/03/1993
xay ra hoa hoan trong ham hang. Céng an PCCC va thuyén
vién d bom nuéc ctru hoa vao ham hang dé dap tit dam chay.
C6 mot lugng rat 1on hang hoa bi ton that do bi chay, do bi
u6t nudc cuiru hoa, do khoi va do hoi nong. Cac kién hang bi
hu hong duoc do 1én kho cang, dugc phan loai theo tirng loai
hu hong khac nhau va duoc xép thanh cac 16 tach biét nhau,
dé tién viée giam dinh cac hu hong cua hang hoa.

Theo tu vn ctia Ban phan bd ton thit chung bén canh
Phong Thuong mai va Cong nghi€p Vi¢t Nam, chu tau da yéu
cau giam dinh vién khi tién hanh gidm dinh, phai phan dinh
that chi tiét, that rd rang cac ton thit cta hang hoa nhu sau:

- Céc ton that do chay hodc do ca chay va nudc ciu
hoa. Trong s6 nay tinh ca cac kién hang vira méi bén Itra va
khong can thiét phai xac dinh cu thé ton that do bi chay la
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bao nhiéu phéan trim va do nudc ciru hoa 1 bao nhiéu phan
tram,;

- Cac ton thit do u6t nude ctru hoa. Trong sd ndy chi
tinh cac kién hang bi ton that 1a hoan toan do nudc ciru hda
gay ra;

- Cac t6n that do khéi hodc hoi ndng;

- Céc ton that do nudc ctru hoa va khoi gay ra. Trong s6
nay phai phan dinh rd rang ddi véi ting kién hang cu thé,
mitc d6 ton that do nudc ctru hoa 1a bao nhiéu phan trim va
do khéi 1a bao nhiéu phan tram;

- Cac ton that do nudc ctru hoa, khoi va hoi nong giy
ra. Trong sd nay phai phin dinh rd rang d6i véi timg kién
hang cu thé, mac d6 ton that do nudc ciru hoa 1a bao nhiéu
phan trim, do khéi va hoi néng 1a bao nhiéu phan tram.

Viéc phan dinh ro rang, chi tiét cac loai ton that cua
hang hoa nhu yéu cau & trén 14 rat can thiét, lam co so dé
ngudi phan bo ton that chung tinh toan va xac dinh hy sinh
t6n that chung ctia hang hoa.

Cau hoi 91: Cac tai liéu, ching tir can thiét cho viéc phan hd
ton that chung?

Tra loi:
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Chu tau 14 ngudi chiu trach nhiém thu thap va cung cip
cac tai liéu, ching tir lién quan téi sy ¢b hay tai nan hang hai
dé nguoi phan bo ton that chung xac dinh va phan b ton that
chung. Thong thudng, hd so can thiét cho viéc phan bo ton
thit chung bao gdm céc tai liéu, ching tir sau:

1. Khang nghi hang hai va cac bdo cdo su cd cua tau;

2. Trich sao nhat ky hang hai, nhat ky may va nhat ky
thoi tiét;

3. Hop dong thué tau (néu co);
4,  Ban lugc khai hang héa va cac van don;
5.  Ban két toan giao nhan hang vai tau;

6. Céc tai liéu bao dam ton that chung: cam két dong
gop ton that chung cua chu hang (Lloyd’s Average
Bond), bao lanh ton that chung ctia ngudi bao hiém
hang (Average Guarantee) va ban khai tri gia hang
(Valuation Form) kém theo hdéa don thuong mai
(Commercial Invoice);

7. Cac bién ban giam dinh tau, giam dinh hang va cac
hoa don thu phi gidm dinh;

8.  Cac khi€u nai vé ton that ciia hang hoa (néu c9);

9. Pon bao hiém tau;
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Vian ban dinh gia tau cua t6 chirc tham dinh gia tri tai
san hodc cua hang modi gidi mua ban tau;

Céc dac diém ky thuat cta tau (Ship's particulars);

Ban ké luong dau FO, DO con lai trén tau va cac hoa
don mua dau FO, DO;

Hop déng ciru hd va cac chung tu, tai liéu lién quan
(trong trudong hop cuu hd);

Chtng tir chi phi stra chira cic ton that cua tau va cac
chung ttr, tai liéu lién quan;
Ban ké chi phi vat tu cia tau str dung vao vi¢c ctru hg

(néu cd) va cdc tai li€u, chirng tur lién quan.

Cang phi, dai 1y phi, bang luong va tién an cua thuyén
vién trong trudong hop tau ghé vao cang lanh nan.

Ngoai nhiing tai li¢u, ching to néu trén, tuy ting

truong hop cu thé, chu tau s& phai cung cip thém cac ching
tur, tai liéu lién quan khac theo yéu cau cuia nguoi phan bd
t6n that chung.

Cau hdi 92: Ton that chung dugc phan ba nhu thé nao?
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Tra loi:

Té6n that chung dugce phan b cho céc tai san lién quan
ty 1€ thuan voi tri gia thuc té cua ting tai san tai thoi diém va
dia diém két thic hanh trinh, trén co s ty 1€ cua tri gid ton
that chung trén tong tri gia cac tai san ctru duoc trong hanh
trinh d6. Bé dé hiéu, xin 1dy mét vi du don gian minh hoa
cho viéc phéan b ton thit chung.

Tau chd hang tir cang A dén cang B. Trén hanh trinh
tau bi mic can. Chu tau di phai thué ctru ho dé dua tau cing
hang hoéa trén tau ra khoi can. Chi phi ctru h§ chu tau tra cho
nguodi ctru hd 1a 60.000 USD. Tri gié tau 1a 1.000.000 USD.
Tri gia hang 470.000 USD. Cudc phi chu hang phai tra cho
chu tau & cang dén 1a 30.000 USD. Vu ton that chung nay
dugc phan bo nhu sau:

- Tri gia ton that chung: 60.000 USD

TAU
- Tri gia 1.000.000 dong gop ton that  40.000
tau: usD chung usD
HANG
- Tri gia  470.000  dong gop ton that  18.800
hang: usD chung usD
TIEN
CUOC

30.000  dong gop tén that  1.200
- Cuge thu uSD chung USD
0 cang dén:
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Téng tri gia ~ 1.500.000  dong gop ton that  60.000
cac tai san: usD chung usD

Cau hoi 93: Xac dinh tri gia chiu dong gop ton that chung
(contributory value) ciia tau va hang nhu thé nao?

Tra loi:

Viéc xéc dinh tri gia chiu dong goép ton that chung
(contributory value) cua tau va hang la trdch nhiém cua
ngudi phan bo toén that chung. Tuy nhién, chu tau va chu
hang ciing nén biét vé cach xac dinh tri gia chiu dong gop ton
that chung cta tau va hang hoa dé trong truong hop xay ra
ton that chung, co thé tu udc tinh so bd duoge sd tién phai
dong gop ton that chung ciia tau va hang.

Theo quy dinh tai Quy tic XVII Quy tic York Antwerp
cAc tai san phai dong gop ton that chung theo gia tri thuc té
ctru duoc tai thoi diém va dia diém két thiic hanh trinh, cong
thém phan hy sinh ton that chung cua tai san do.

Dé c6 tri gia cua tau tai cang két thuc hanh trinh, théng
thuong chu tau phai dé nghi mot hing moi gidi mua ban tau
dinh gi4 tau trén co so cac théng sd ky thuat cua tau va cin
clr vao gia ca cta thi truong mua ban tau. O Viét Nam hién
nay chua c6 hing méi gidi mua ban tau, vi vay chi tau co thé
lay x4c nhan vé gia tri tau cua to chic thim dinh gia. Trong
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truong hgp tau bi hu hong thi khi xac dinh tri gia cua tau
phai trir cac chi phi stra chira.

Tr1 gia thuc té cua hang dugc xac dinh theo hoa don
thuong mai hodc néu khong c6 héa don thuong mai thi theo
gia hang lac xép hang. Tri gia cia hang s& phai cong thém
phi bao hiém, tién cudc (néu tién cudc duge tra trude) va
phai trir di bat ky mat mat hodc ton that nao cua hang hoa
trude hodc tai thoi diém d& hang.

Dé d& hiéu xin léy mot vi du don gidn minh hoa vé cach
xéac dinh tri gia chiu déng gop ton that chung (contributory
value) cta tau va hang:

Trén hanh trinh van chuyén 1.000 tan hang tir cang C
dén cang D, tau bi mic can. Chu tau thué tau ciru ho dé kéo
tau va hang thoat khoi can. Trong qué trinh ctru hg, c6 mot
s6 hang bi ném xubng bién nham 1am nhe tau.

Tai cang d& hang, 950 tin hang dugc d& va giao cho
chu hang, trong s6 do co mét sd hang bi udt nudc bién do
nap ham hang khong kin nudc. Theo bién ban giam dinh t6n
that hang hoa, ¢ 50 tdn hang bi ném xudng bién nham lam
nhe tau trong qua trinh ctru hd va 30 tdn hang bi uwét nude
bién giam gia tri thuong mai 40%. Chi tau di thué tho lan
kiém tra day tau, phat hién c6 mot sb giai ton bi 16m hodc
moép méo do vao can, can phai stra chira.

Theo x&c nhan cia hang moéi gidi mua ban tau thi gia
clia tau trong trang thai tot (sound value) 14 1.500.000 USD.
Theo héa don thwong mai, don gia CIF mot tin hang 13 450
USD va tong tri gia CIF cta 16 hang 1a 450.000 USD. Khi
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tau 1én da sira chita, chi phi stra chita ton that day tau do vao
can 13 20.000 USD. Tri gia chiu dong gop ton tht chung cta
tau va hang dugc xac dinh nhu sau:

TAU

- Gié tau trong trang thai tét : 1.500.000 USD

- Trr chi phi sira chita ton that day tau: 20.000 USD

Tri gia chiu dong gop ton that chung
cua tau: 1.480.000 USD

HANG

- Tri gia hang ctru duogc:

950T x 450USD/T = 427.500 USD
- Trir tn that cua hang:

30T x 450USD/T x 40% = 5.400 USD

- Cong hy sinh ton that chung cua
hang: 22.500 USD

50T x 450USD/T =

Tri gia chiu dong gop ton that chung
cua hang: 444,600 USD
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Cau hoi 94: Chi hang co phai dong gép ton that chung hay
khong khi ton that chung xay ra do tau khong dii kha nang di bién?

Tra loi:

Trong thyc tién hang hai, ¢ nhiéu vu ton that chung
xay ra do tau khong du kha niang di bién. Nhiéu nguoi 1am
tuong rang mot khi tau khong du kha ning di bién thi chu tau
duong nhién co 13i, vi vay, trong tit ca cac trudng hop nay
chu hang khong phai déong gop ton that chung cho chu tau.
Thuc té thi ¢6 nhimng truong hop chi hang phai dong gop ton
that chung va ciing c6 nhimng truong hop chu hang khong
phai dong gop ton that chung.

Theo quy dinh ctia B luat hang hai Viét Nam, luat va
tap quan hang hai qudc té thi chi tau khong phai chiu trach
nhiém dbi voi ton that, mat mat ctua hang hoa do tau khong
da kha ning di bién gy ra, néu ho di man can hop ly dé
trudce va khi bat dau chuyén di, tau c6 du kha ning di bién.
Quy dinh nay ap dung cho ca trudong hop hang hoa bi thiét
hai do phai dong gop ton that chung.

Pé duoc huéng mién trach néu trén, khi co ton thit
chung xay ra do tau khong du kha ning di bién, trach nhiém
clia chu tau 1a phai chimg minh vé viéc chi tau dd man can
hop 1y trong viéc cham soc dé tau co du kha ning di bién.

Néu chu tau chimg minh duogc rang ho di man can dé
trude va khi bat dau chuyén di, tau c6 da kha nang di bién thi
chu tau duoc mién trach ddi voi viéc khong di kha nang di
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bién cua tau va chil hang phai dong gop ton that chung cho
chu tau.

Truong hop chu tau khéng chimg minh duoc ring ho
d3 mén can trong viéc cham soc dé tau co du kha ning di
bién, khi d6 chu hang s& khong phai dong gop ton that
chung. Duéi day 1a vu ton thit chung tau Hellenic Glory
ding tai tap chi Fairplay sé ra ngay 14/06/1979 lam vi du
minh hoa cho viéc nay.

Tau Hellenic Glory cho hang tir My di vinh Péc Xic,
An Do va Pakistan. Sau khi r0i cang xép hang, may chinh
ctia tau bi hong, tau mét chii dong phai tha trdi trén bién. Chu
tau da thué tau lai kéo tau vao cang New York dé sira chira.
Sau khi sira chita, tau tiép tuc hanh trinh di tra hang.

Chu tau d3 tuyén bd ton that chung va yéu cau cac chu
hang ky quy ton that chung trudce khi giao hang cho ho. Dé
dugce nhan hang, cac cha hang da budc phai ky quy ton that
chung cho chil tau véi so tién tuong duwong voi phan ton that
chung udc tinh phan bé cho hang hoa.

Viéc phan bo ton that chung duoc thuc hién boi nguoi
phan b6 t6n thit chung do chu tau chi dinh. Sau khi nhan
dugc Ban phan bo ton that chung, cac cha hang thdy rang
nguyén nhan may chinh ctia tau bi hong 13 do trudc chuyén
di thuyén vién da thao bac sd 4 dé kiém tra, sau d6 lap lai,
nhung quén khong lap chét dinh vi.

Mot s6 chi hang va nguoi bao hiém hang d3 khoi kién
tai Toa an My yéu cau chu tau tra lai ho s6 tién di ky quy ton
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tht chung vi ton that chung xay ra do tau khéng du kha ning
di bién.

Chu tau lap luan ré’mg viéc thiéu chdt dinh vi trong may
14 mot 4n tat ma ho d3 man can hop ly trong viéc cham soc
dé tau c6 du kha ning di bién, nhung khong phat hién ra
duge. Vi vay, theo quy dinh ctia Quy tic Hague va Luit van
chuyén duodng bién ctia My ho dugc mién trach va cé quyén
yéu cau cic chi hang dong gop ton that chung. Tuy nhién,
chu tau da khong dua ra duoc bat ky bang chimg nao ching
minh cho sy man can ctia minh.

Tda cho rang véi viée thiéu chét dinh vi bén trong may
tau, tau di khong du kha ning di bién trude va khi bat dau
hanh trinh. Viéc kiém tra xem may tau co thiéu chét dinh vi
hay khong la thudc trach nhi€ém cua chu tau. Thuc té trudc
chuyén di, cha tau di khong c6 bat ky kiém tra nao ddi voi
may tau va tham chi con khong thir may sau khi thuyén vién
kiém tra bac sé 4 ctia may tau. Diéu d6 cho thay chu tau di
thiéu man can trong viéc chim soc dé tau co du kha ning di
bién. Vi vay, Toa phan quyét budc chu tau hoan lai cho céac
chu hang sb tién ho di ky qu¥ ton that chung.

Cau hoi 95: Chii hang co phai dong gop ton that chung hay
khdng khi ton that chung xay ra do xép hang khong thich hop (bad
stowage)?

Tra loi:
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Theo quy dinh ctia Bo luat hang hai Viét Nam, luat va
tap quan hang hai qudc té, chu tau co trach nhiém xép hang,
dd hang can than va thich hop, chim soc chu d4o hang hoa
trong qua trinh van chuyén. Néu hang héa bi hu hong do viée
xép hang khong thich hop (bad stowage) gay ra thi chi tau
phai chiu trach nhiém d6i véi ton that cia hang hoa, ké ca
truong hop hang hoa bi thiét hai do phai déng gop ton that
chung.

Qua quy dinh trén c6 thé thay rang chu tau 1a ngudi
phai chiu trach nhiém vé viéc xép hang khong thich hop. Vi
vay, khi xdy ra ton that chung do viéc xép hang khong thich
hop gy ra thi chi hang khong phai dong gop ton that chung
cho chu tau. Duéi day la vi du minh hoa.

Tau Ba Dinh thuéc Cong ty Van tai dudng bién Ha Noi,
chd 1.027 T hang bach héa tir Singapore vé cang Hai Phong.
Trén hanh trinh thoi tiét ning nong. Khoang 17gl5 ngay
09/05/1988, tai toa dd 9.51’N va 108.22’E, si quan truc ca
phat hién c6 khoi xép ra tir ham hang. Thuyén truéng di bao
dong cuu hoa, lIénh cho thuyén vién dong tdt ca cac cua
thong gid ctia hAm hang va yéu cau thiy thi trudng mic bd
quan 4o chong chay, deo mit na chui vao him hang dé tim
noi phat ra ddm chay, nhung do hang xép sat nhau va khoi
den dam dic nén thuy thu truong khong thé chui sau duoc
vao ham hang.

Thuyén trudéng budc phai cho md ham hang. Tir 17g30
dén 18g00 thuyén vién dung bén voi rong ciru héa bom nude
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bién lién tyc vao ham hang, nhung vin khong thé dap tat
duge dam chay, ma c6 nguy co bung phat to hon do nip him
hang mé cung cip thém 6 xy cho dam chdy. Thuyén trudng
da lénh dong nap ham hang va do6i hudng, tién vé phia gian
khoan xin ctru hd.

Khoang 19g00 cung ngay, tau lién lac dugc véi gian
khoan cuia Lién doanh dau khi Viét X6. Tau ctu hod Ky Van
01 d& cap man tau, cung thuyén vién tiép tuc bom nudc vao
ham hang, nhung vin khong thé dap tit duoc dam chdy.
Thuyén truéng quyét dinh dua tau vé cang Viing Tau dé xin
su trg giup cua cac lugng ctru hoa ¢ trong bo. Trén duong di,
tau ctru ho Ky Van 01 lién tuc bom nude bién dé ha nhiét o
trén boong va nap ham hang cia tau.

Khoang 07g00 ngay 10/05/1988, tau vé toi Ving Tau
va vao cap cau cang Dau khi Viing Tau. Thuyén vién lai tiép
tuc cong vi¢c cuu hda véi su tro giup cua ba tau ctru ho Ky
Van 01, Ky Van 02 va Bén Dinh thudc Lién doanh dau khi
Viét X6 va ba xe ctru hda ciia Cong an PCCC Viing Tau.
Pén 24g00 ngay 12/05/1988 cac luc lugng ciru hoa da dap
tat hoan toan dam chay. Sau d6, tau Ba Dinh tiép tuc hanh
trinh ra cang Hai Phong dé tra hang.

Chu tau di tuyén bd ton that chung va chi dinh Ban
Phan bd ton that chung bén canh Phong Thuong mai va
Cong nghiép Viét Nam 1am ngudi phan bo ton that chung.
Dé dugc nhan hang, cic chu hang di cung cip bao dam ton
thit chung (Lloyd’s Average Bond, Valuation Form,
Average Guarantee) ddy di cho chi tau.
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Mot sd chu hang da khoi kién tai Toa Singapore yéu
cau chi tau bdi thuong cac ton that cua hang hoa. Theo céac
giam dinh vién cua chu hang thi nguyén nhan gay ra chay la
do thuyén truéng di xép hang Hydrogen peroxide trong ham
hang bén trén céac kién bong. Trén hanh trinh, dudi tac dong
clia song gid va thoi tiét nang nong, Hydrogen peroxide ro ri
xudng cac kién bong va phat chay.

Viéc xép hang cua tau nhu vay 1a khong thich hop boi
vi Hydrogen peroxide 13 chat d& xép chay. Theo quy dinh
ctiia Bo luat xép hang nguy hiém cua T6 chirc hang hai qudc
té (IMO) thi loai hang nay phai xép & trén boong, khong
dugc xép dudi him hang va phai cach xa cac hang dé bén
lura.

Chu tau dd Gy quyén cho Hoi bao hiém P&I giai quyét
vu tranh chép trén voi cac chi hang. Do viéc xép hang cua
tau khong thich hop nén trach nhi¢m cta chu tau 1a rd rang,
khong can phai ban cai. Vi vdy, dé tranh viéc ra Toa phat
sinh thém chi phi ton kém, Hoi bao hiém P&I da thuong
lugng va thay mat chil tau boi thuong cho cac chii hang céac
t6n that ctia hang hoa.

Sau khi Ban phan b ton that chung duge Ban Phan b
t6n that chung bén canh Phong Thuong mai va Cong nghiép
Viét Nam lap xong, chu tau da giri cho cac chu hang va yéu
cau ho déng gop ton that chung. Tuy nhién, cac chu hang da
tir chbi dong gop ton that chung cho chii tau vi nguyén nhan
gy ra ton that chung 1a do tau xép hang khong thich hop
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(xép Hydrogen peroxide trong him hang bén trén cac kién
bong, khong dung v6i cac quy dinh cua T6 chirc hang hai
quéc té vé xép hang nguy hiém).

Do khéng thé doi dugc cac chi hang dong gop ton that
chung vi nguyén nhan giy ra tén thit chung 1a do tau xép
hang khong thich hop, chu tau di khiéu nai Hoi bao hiém
P&I. Can ctr vao Quy tac bao hiém, Hoi bao hiém P&I di boi
thuong cho chi tau phan tén thit chung phan bd cho hang
hoa.

Qua vi du néu trén co thé thiy ring theo quy dinh cta
B0 luat hang hai Viét Nam, phap luat va tdp quan hang hai
qudc té, khi xay ra ton that chung do viéc xép hang khong
thich hop (bad stowage) gay ra thi chui hang khong phai dong
g6p ton tht chung cho chu tau.

Cau hoi 96: Vi sao phai thém Diéu khoan New Jason trong
van don hay hop dong thué tau?

Tra loi:

Theo Pao luat Harter, chi tau cua bat ky tau nao ma
van chuyén hang hoa dén hoic di tir bat ky cang nao ciia My,
s& dugc mién trach dbi voi ton that, mat mat ciia hang hoa
xay ra do 16i hay sai sot trong viéc diéu khién hodc quan tri
tau, néu chil thu man can hop 1y trong viéc cham soc 1am cho
con tau vé moi phuong dién c6 du kha ning di bién, cd
thuyén b thich hop, dugc trang bi trang thiét bi va cung tmg
vat pham du trir ddy du.
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Tuy nhién, trong cac truong hop tén thit chung phat
sinh do so suit trong viéc diéu khién hoac quan tri tau, Toa
an MY c6 quan diém rang mién trich néu trén khong ham ¥
rang chil tau dugc quyén yéu cau cac chii hang dong gop tén
tht chung. Vi vay, cac chu tau di dwa thém Diéu khoan New
Jason vao van don va hop dong thué tau dé quy dinh rd trach
nhiém dong gop ton that chung cia cac chu hang. Noi dung
ctia diéu khoan nay duoc dich sang tiéng Viét nhu sau:

“Trong trudng hop tai nan, nguy hiém, ton that hodc
tham hoa trudc hay sau khi bat dau chuyén di, phét sinh tir
bat ky nguyén nhan nao, cho du c6 hay khong c6 so sut ma
cht tau duge mién trach ddi véi so suit dé hodc hau qua cua
no, theo luat hay theo hop dong hay cac quy dinh khéc, thi
hang hoa, nguoi gui hang, ngudi nhén hang hodc chu hang sé
dong gop ton that chung cho chu tau dé trang trai cho bat ky
hy sinh, mit mat hay chi phi xay ra mang ban chat cta ton
that chung va sé tra chi phi cttu hd hodc cac khoan chi phi
dic biét khac lién quan dén hang héa. Néu tau ctru ho ciing
thudc quyén so hiru hay khai thac ctia ciing chu tau cua tau bi
nan, thi chi phi ctru hd van dugc thanh toan déy du nhu Ia tau
ctru hd d6 thudc ngudi khac. Néu co yéu cau thi trude khi
chu tau trd hang, hang hoa, nguoi gui hang, ngudi nhan hang
hodc chi hang phai ky quy cho chu tau véi sé tién ma cha
tau hay dai 1y cua ho cho ring du dé trang trai du toan phan
dong gop ton that chung cua hang héa va bat ky chi phi ctru
ho va céc chi phi dac biét khac”.
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Cau hoi 97: Tau chay khéng hang co ton that chung hay
khong?

Tra loi:

Nhiéu ngudi cho ring s& khong c6 t6n thit chung néu
trén tau khéng c6 hang hoéa. Nhan dinh nay c6 vé dung vi
trong thuc té, da s6 cac vu ton that chung xay ra khi hang hoa
déu c6 & trén tau. Mat khac, néu khong c6 hang thi ai s 1a
ngudi dong gop ton that chung cho chil tau?

Tuy nhién, theo phap ludt va tdp quan hang hai qudc té,
van c6 thé c6 nhimng trudng hop tuy khong c6 hang hoa trén
tau nhung van c6 ton that chung. Trudc hét, ching ta xem
xét cac quy dinh vé ton that chung trong Luét bao hiém hang
hai Anh 1906 va trong Quy tic York-Antwerp.

Diéu 66 ctia Luit bao hiém hang hai Anh 1906 quy dinh:

“(1) Ton that chung 13 tn that xay ra do hodc 14 hau
qua truc tiép cta hanh dong ton that chung. N6 bao gom ca
chi phi ton that chung va hy sinh ton that chung.

(2) C6 hanh dong ton that chung khi ¢ bat ky hy sinh
hay chi phi bat thudng dugc thyc hién hay ganh chiu tai thoi
diém c6 hiém hoa vi myc dich bao toan tai san dang 1am vao
tinh trang nguy hiém trong mot hanh trinh chung”.

Theo quy dinh ciia Quy tic York-Antwerp thi: “C6
hanh dong ton that chung khi va chi khi c6 hy sinh va chi phi
bat thuong duoc thuc hién hodc ganh chiu mét cach cha ¥ va
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hop 1y nhim bao toan tai san thoat khoi hiém hoa vi an toan
chung trong mot hai trinh” (Quy tac A) va “Hy sinh ton thét
chung va chi phi ton thit chung s& do cac bén khac nhau

A

dong gop trén co s quy dinh duéi ddy” (Quy tic B).

Véi cac quy dinh nhu trén c6 thé thiy rang phap luat va
tap quan hang hai qudc té khong quy dinh nhat thiét phai co
hang hoéa, ma chi quy dinh tai san no6i chung. Tai san
(property) c6 thé 14 nhién liéu hodc céc trang thiét bi trén tau.
Bat ky ngudi ndo co tai san trén tau dugc ciu thoat khoi
hiém hoa trong mét hanh trinh chung, déu phai déng gép t6n
that chung.

Do vay, trong nhiing truong hop tau chay khong hang
(chay ballast) dudi day van c6 thé c6 ton thit chung:

- Tau dang cho thué dinh han, nhién li€u trén tau thudc
sO hiru cia ngudi thué tau dinh han.

- Cac trang thiét bi trén tau khong thudc sé hitu cta chu
tau (chu tau thué cua nguoi khac).

- Tau va cac trang thiét bi trén tau duoc bao hiém riéng
biét tai nhiéu cong ty bao hiém khac nhau, ma trong cac hop
ddng bao hiém c6 diéu khoan quy dinh phai phin bd ton that
chung.

Cau hoi 98: Phi phan bé ton that chung do ai tra?
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Tra loi:

Khi x4y ra ton thit chung, c6 mét s chu tau Viét Nam
cho rang ho chi dinh nguoi phan b ton that chung, nhung
viéc giai quyét ton that chung 1a van dé chung cia cac bén
lién quan nén phi phan bd ton thit chung phai do ca chu tau
va chu hang cuing mg tra cho ngudi phan bo t6n that chung.
Mot sd khac lai cho réng ton that chung 1a rui ro dugc bao
hiém trong don bao hiém, vi vay viéc ung phi phan bo ton
thét chung thuc trach nhiém ctia nguoi bao hiém.

Do c6 cac quan niém sai 1dm nhu trén nén c6 nhing
truong hop, khi nguoi phan bo ton that chung thong bao vé
udc tinh phi phan b ton that chung va yéu cau tam tng phi
phan bo ton thit chung, nhung chi tau khong tmg phi phin
bd ton that chung cho ngudi phan bd ton that chung. Trong
truong hop ndy, ngudi phan b ton that chung cho rang chu
tau di khong chap nhan phi phan bd ton that chung do ho
dua ra, nén da dinh chi viéc phan bo ton that chung va gui tra
lai ho so cho chu tau.

Theo quy dinh ctia B luat hang hai Viét Nam, luat va
tap quan hang hai qudc té thi chu tau 1a nguoi chi dinh ngudi
phan b6 ton that chung. Vi vay, chi tau 12 ngudi phai tmg phi
phan b ton that chung. Tuy nhién, diéu nay khong c6 nghia
1a phi phan b6 ton that chung do chu tau tra.

Trong Ban phan b6 t6n that chung, phi phan bo ton that
chung duoc tinh vao tri gia ton that chung va dwoc phan bd
cho cac bén lién quan cung ganh chiu. Chu tau s€ doi chu
hang tra lai cho ho phi phan bo ton that chung trong phan ton
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thit chung phan b6 cho hang héa. Duéi day 1a vi du don gian
dé minh hoa:

Tau ché hang tir cang A dén cang B. Trén hanh trinh
tau bi mac can. Chu tau da phai thué ctru ho dé dua tau cling
hang hoa trén tau ra khoéi can. Chi phi ctru hd chu tau tra cho
nguoi cuu hd 1a 60.000 USD. Tri gia tau la 1.000.000 USD.
Tri gia hang 470.000 USD. Cudc phi chu hang phai tra cho
chu tau & cang dén 1a 30.000 USD. Vu ton thit chung nay
dugc phan bo nhu sau:

- Chi phi ctru ho: 60.000 USD
- Phi phén bo ton that chung: 4.800 USD
Tri gia ton that chung: 64.800 USD

Phan b6 t6n thit chung:

TAU
- Tri gia tau: 1.000.000 déng gop ton  43.200
uUsD that chung UsD
HANG
- Tri gi4 hang: 470.000  déng goép ton  20.304
uUsb that chung USD
TIEN CUGC

- Cuéc thu & 30.000  dong gop ton  1.296
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cang dén: usD that chung uSD

Téng tri gia cac  1.500.000 doéng gop ton  64.800
tai san: UsD that chung USsD

Qua vi du trén c6 thé thiy rang phi phan bo t6n thit
chung do chu tau Ung trudc cho ngudi phan bo ton that
chung sau d6 doi cac bén lién quan tra lai cho minh theo Ban
phan b6 ton that chung.

Cau héi 99: Trong truong hop tau ti bo hanh trinh, chu tau cé
quyén yéu cau chi hang dong gop ton that chung hay khang?

Tra loi:

Thong thudng, hanh trinh két thic khi tau do xong hang
& cang dich. Néu vi 1y do nao d6 ma tau tir bo hanh trinh thi
hanh trinh duge két thuc tai cang ma tau tr bo hanh trinh.
Trong truong hop nay, khi yéu cau chi hang cung cép bao
dam t6n that chung, ngoai Lloyd’s Average Bond, Valuation
Form va Average Guarantee, chi tau con yéu cau chu hang
ky thém mot tai liéu nira d6 1a Non-Separation Agreement.
Noi dung cua tai liéu nay dugc dich sang tiéng Viét nhu sau:

“Pugc thoa thuan rang trong trudng hop toan b hang
hoa hodc mot phan hang hoa trén tau dugc gii 1én mot hay
nhiéu tau khac hodc cac phuong tién van tai khac dé ché dén
cang dich thi quyén va nghia vy trong ton thit chung s&
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khong bi anh huéng boi viéc gui hang di tiép. Piéu d6 chu
dinh dat cac bén lién quan vao vi thé nhu la khong cé viée
giri hang va tau van tiép tuc hanh trinh, téi chimg myc hop 1y
theo luat ap dung hodc hop ddéng van chuyén.

Viéc dong gop ton that chung cua tai san lién quan trén
co sO tri gia cua nd ¢ cang dich, tru phi bi ban hoac b1 xu 1y
bang cach nao khac trudc khi téi cang dich, nhung trong
truong hop khong cé hang tiép tuc van chuyén trén tau thi
tau s& dong gop ton that chung trén co so tri gia thuc té cua
tau vao ngay ma két thuc do hang khoi tau”.

Viéc cung cap bao dam ton that chung theo yéu cau cua
chu tau, trong d6 c6 Non-Separation Agreement 1a diéu kién
tién quyét dé duoc nhan hang, nén chi hang khong thé tir
chdi viéc ky Non-Separation Agreement. Bang viéc ky thoa
thuan nay, chu hang dong y rang quyén loi va nghia vu cia
céc bén lién quan trong ton that chung khong bi anh hudng
boi viée tau tir bo hanh trinh va cha hang s& dong gop ton
that chung cho chil tau nhu 1a tau vén tiép tuc ché hang dén
cang dich.

Vi vay, trong thyuc tién hang hai, khi xdy ra su ¢d hodc
tai nan hang hai din dén ton that chung ma tau budc phai tir
b6 hanh trinh thi chii hang van phai dong gdp ton that chung
cho chu tau. Duéi day 1a vi dy minh hoa:

Tau Ha Noi 01 thuoc Cong ty Van tai duong bién Ha
Noi xép 500 tin lac nhan dong bao, rdi cang Cira CAm, Hai
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Phong di cang Cua Lo ngay 07/09/1984. Tau hanh trinh
trong diéu kién thoi tiét xdu, gid mua déng bic cip 5, 6.
Khoang 2240 cung ngdy, tdu bi méic can ¢ ctra Ba Lat, tai
toa d6 20. 13°N va 106. 36’8”E. Tau di 1ui hét may nhung
khong thé thoat ra khoi can.

Ngay 08/09/1984, phat hién c6 nudc rd vao ham hang,
thuyén truong 1énh bom nudc khoi him hang, ném mot sb
hang xubng bién dé lam nhe tau va thiic may cho tau gidy
can, nhung moi ) géng déu khong dat dugc két qua. Thuyén
trudng dién cho chu tau xin tau ctru hd kéo tau ra khoéi can.
Chu tau dd ky hop dong ctru hd véi Xi nghiép Truc vot ciu
ho 4, Hai Phong.

Viéc ctru ho duge tién hanh tir ngay 09/09/1984 khi tau
lai Hon Gai roi cang Hai Phong di cira Ba Lat va két thuc
vao ngay 22/09/1984, khi tau lai trén kéo tau Ha Noi 01 vé
cang Ctra Cam an toan. Trong qua trinh ctru hd, khoang 300
tan hang dugc d& xudng xa lan va sau d6 dugce dua 1én kho
cang Cira Cam.

Maic du da dugc ctru ra khoi can, nhung tau Ha Noi 01
bi hu hong ning ¢ day tau, khong con du kha nang di bién dé
tiép tuc hanh trinh. Chu tau di budc phai dwa tau lén da tai
Nha may déng tau Pha Rung dé sira chita theo yéu ciu cua
Ping kiém Viét Nam va ciia Bao Viét.

Do khéi lugng coéng viée qua nhiéu nén viéc sira chita
tai Nha may dong tau Pha Rung du kién khoang 4 thang.
Trong khi d6, hang hoa (lac nhan) 1a loai hang dé hong, khé
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bao quan, mot s6 da bi udt can duoc tai ché va sém dua vé
cang dich. Néu cho tau sira chita xong méi van chuyén tiép
di Singapore thi hang hoa c6 thé s& bi hu hong hoan toan. Vi
vay, chi tau quyét dinh cho tau Ha Noi 01 tir bo hanh trinh
va gui hang hoa di Singapore trén mot con tau khac.

Chu tau da tuyén bd ton thit chung va chi dinh Ban
Phan bo ton that chung bén canh Phong Thuong mai va
Cong nghiép Viét Nam 1a ngudi phan bd ton that chung. Sau
khi Ban Phan b6 ton that chung hoan thanh viéc phan bé ton
that chung, chu hang da déng gop ton that chung day du cho
chu tau.

Cau hoi 100: Noi dung ciia Ban phén ba tdn that chung?

Tra loi:

V& hinh thirc cac Ban phan bd ton thit chung do céc t6
chtic phan bd ton that chung khac nhau 1ap ra co thé dugc
trinh bay khac nhau, tiy theo tip quan cua mdi nudc. Tuy
nhién, vé ndi dung cac Ban phan bo ton that chung nay la
tuong d6i gidng nhau va thudng bao gdm cic phan sau:

(1). Tém tit dién bién sy viéc:

Can clr vao hd so tai liéu do chi tau thu thap va cung
cap, nguoi phan bo ton that chung phai tom tat mot cach
trung thuc vé dién bién su c¢d hodc tai nan hang hai dan dén
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ton that chung, cac hanh dong xur 1y sy ¢ hodc tai nan hang
hai ctia thuyén vién va cua chu tau tir khi xay ra su ¢6 cho
dén khi két thic hanh trinh. Néu c6 diém gi chua rd rang,
ngudi phan bd ton that chung phai yéu cau chi tau hodc céac
bén lién quan xac nhén lai bang vin ban.

(2). Phan tich ctia chuyén gia phan bo ton that chung:

Pay la phan nhan dinh va phan tich cua chuyén gia
phan ton tht chung. Cin ¢t vao cac quy dinh cua luat va tip
quan hang hai va can cir vao cac tai liéu, chirng ctr hién co,
chuyén gia phan ton that chung phan tich va xac dinh ton that
chung, cac quy tic dugc 4p dung trong viéc phan bo ton that
chung, cac nguyén tic xac dinh hy sinh va chi phi ton thét
chung. Ngoai ra, trong timg vu viéc cu thé ¢ thé c6 mot sd
van d¢é lién quan khic ma chuyén gia phan b6 tén thit chung
thay can thiét phai phan tich dé cac bén lién quan hiéu rd hon
vé vu ton that chung.

(3). Trich sao céc tai li¢u cua tau:

Nguoi phan b ton that chung phai trich sao mét cach
trung thuc cac nhat ky cta tau, nhu nhat ky hang hai, nhat ky
may va nhat ky thoi tiét va phai dua nguyén vian Khang nghi
hang hai cta thuyén truéng vao Ban phan bo ton that chung.
Néu Khang nghi hang hai duoc lap bang ngdn ngit khac vdi
ngdn ngir phan bo ton that chung thi phai cé ban dich kém
theo.

(4). Céc bién ban giam dinh tau va hang hoa:

Trong phan nay ngudi phan bd tén that chung thuong
sao toan bg cac bién ban gidm dinh cta tau va hang hoa. Bo
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13 nhitng bang chimg quan trong lam co sé cho viée xac dinh
cac hy sinh va chi phi t6n that chung cta tau va hang. Qua
cac bién ban giam dinh cac bén nim duoc nguyén nhan giy
ra su ¢6 hodc tai nan hang hai, qua d6 xac dinh ai 12 nguoi co
16i va phai chiu trach nhiém vé viéc dé xay ra ton thit chung.

(5). Xac dinh tri gi4 ton that chung:

Cin ct vao quy tac ap dung cho viéc phan bo ton that
chung, cac bién ban gidm dinh tau va hang, céic tai liéu va
hoa don, ching tir lién quan, chuyén gia phan bo ton that
chung tinh toan va xac dinh tri gia ton that chung va trj gia
chiu phan bo ton that chung cua cic tai san. Cong viéc niy
kha phuc tap, doi hoi phai that can than va ti mi. Chuyén gia
phan b ton that chung khong nhat thiét phai dua toan bo céc
tinh toan cia minh vao Ban phan bd tén thit chung. Tuy
nhién, ho phai dién giai sao cho rd rang va dé hiéu.

(6). Phan bd t6n that chung:

Sau khi d3 xac dinh duogc tri gia ton that chung va tri
gia chiju phin bo ton that chung cia cac tai san, chuyén gia
phan bo ton that chung phan b ton that chung cho ting tai
san ty 1¢ thuadn vai tri gia chiu phan bo ton that chung cua tai
san do, trén co sd ty 18 cla tri gia ton that chung trén tong tri
gia chiu phan bé ton that chung cia cac tai san.

Truong hop hang hoa dugc van chuyén theo nhiéu van
don khac nhau va thudc quyén so hitu cta nhiéu chi hang
khac nhau hoic duoc bao hiém & nhiéu cong ty bao hiém
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khac nhau, thi sau khi phan bo ton that chung cho tau, hang
va cude, chuyén gia phan b ton thit chung con phai phan
dinh cu thé phan t6n thit chung phan bd cho hang hoa cua
tung van don.
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