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LOI NOI PAU

1- Ly do chon dé tai: ‘ , )

Sau 35 nam do6i méi (1986-2021), nén kinh t&¢ Viét Nam van con la mot nudc
dang phat trién. Nam 2020 GDP binh quéan Viét Nam trén 3.521 USD.* Nhu cau
nhap khau méay mdc, cac hang hoa y té, thiét yéu phuc vu nhu cau trong nudc
van rat I6n. Cac mat hang nay do diéu kién kinh té va céng nghé cua céc doanh
nghiép trong nudc chua bét kip nén chwa dugc noi dia hda. Gia hang nhap khau
van con rat cao, cong thém yéu tb doc quyén phan phdi cua cac nha san xuat
nudc ngoai nén pham vi st dung cia ngudi dan bi giéi han. Mot cai may nghién
son tir hang Burler, Dirc dao dong tir 1 ty dong dén 8 ty ddng. Trong khi d6 may
nay tai Viét Nam chua san xuat duoc vi cac linh kién cua nd tir ron cao su may
cho t6i bo nghién co khi, trong nudc chua cd doanh nghi¢p san xuét duoc. Viét
Nam chi méi san xuat dugc cadc may phu tham gia vao tién trinh san xuit nhu
may phan tan voi gia dao dong tir 100 triéu dén 200 triéu dong.

Nham d4p ung nhu cau trong nudc, cac doanh nghiép noi dia da nhanh chong
dua vé nudc c4c san pham twong ddng ¢ chat lwong gan twong dwong hoic
cing mot nhan hiéu nhung c6 gia canh tranh hon so véi gid cua nha phan phdi
chinh thic tao nén mot thi truong canh tranh hon, nguoi ti€u dung duoc loi
nhiéu hon.

Tuy nhién, c4c doanh nghiép nudc ngoai ciing nhu cac nha phan phdi co ay
quyén ludn cé nhiing cach thic @é duy tri vi thé doc quyén caa minh, nhat 1a cac
san pham c6 lién quan dén cac dditugng SHTT. Tir d6 phat sinh cac van dé phép
Iy lién quan dén nhap khau song song, bao gom luat SHTT, luat canh tranh, va
luat hop dong, luat dan sur...

Ly do tac gia chon dé tai nay Ia nham tim hiéu vé nhap khau song song, dac biét
la pham vi &p dung ly thuyét hét quyén. Mdi pham vi 4p dung ly thuyét hét

L¢HT. (2021, 01 05). IMF : GDP binh qudn dau nguoi cia Viét Nam nam 2020 dat trén 10.000 USD. Puoc truy
luc tir Doanh nhén sai gon online: https://doanhnhansaigon.vn/thoi-su-trong-nuoc/imf-gdp-binh-quan-
dau-nguoi-cua-viet-nam-nam-2020-dat-tren-10-000-usd-1102782.ht ml”
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quyén déu c6 uu va nhuge diém va tac dong cua pham vi dén quyén loi cua
nguoi tiéu dung ciing nhu CSH d6i twong SHTT.

Hién nay, Viét Nam dang tién hanh dam phan cac hiép dinh thuong mai ty do
nhu hiép dinh thwong mai tu do giira Viét Nam va khéi EFTA, hiép dinh thuong
mai ty do gitta Viét Nam va Israel. C4c thoa thuan nay khi duoc ky két va co
hiéu luc, s& c6 nhimg tac dong lon ddi véi kinh té Vist Nam ndi chung, hay luat
SHTT noi riéng.

Trén co so ly luan, dé tai s& trinh bay pham vi p dung ly thuyét hét quyén cua
Viét Nam va My, tac dong ctia pham vi dén quyén loi ctua nguoi tiéu ding, tir d6
dua ra nhung dé xuét sra luat tién bo nham nang cao ning lyc kinh té qudc gia
ciing nhu can bang giira loi ich kinh té va ton trong cac cam két qubc té vé quyén
SHTT.

2. Muc tiéu nghién cwu:

Van dé nhap khau song song c6 lién quan dén co ché hét quyén SHTT. Muc tiéu
nghién ctu cua dé tai [a tim hiéu co ché hét quyén SHTT cua Viét Nam va cua
M. My 13 noi c6 nhiéu séang ché nhat, va ciing 14 noi hoat dong bao ho quyen loi
ctia CSH @i tuong SHTT nghiém ngat nhat. Lich sir kinh t& My trai qua kha
nhiéu vu kién vé xam pham quyén SHTT tir sang ché dén quyén tac gia. Viéc
xem xét cac an Ié tor My s€ giip hinh dung r6 hon anh huéng cua pham vi ap
dung co ché hét quyén dén su can bang giira quyén loi cua nguoi tiéu ding va
CSH ddi twong SHTT. Tir d6 dé xuét cac giai phap xay dung luat SHTT Viét
Nam hiéu qua hon trong viéc bao dam quyén loi cua nha san xuat trong nudc
dong thoi van ton trong luat quéc té vé nhap khau song song.

3. Phuwong phap va pham vi nghién ciu:

3.1 Phuong phap nghién cvwu

- Phuwong phdp phan tich, binh ludn, dién gigi duoc st dung khi danh gia, binh
luan cac quy dinh phép luat, thuc tién &p dung phap luat vé SHTT, canh tranh va
hop dong

- Phuong phdp so sanh ludt hoc, duoc st dung khi phan tich, danh gia cac quy
dinh cua phap vé SHTT cua Viét Nam dit trong méi twong quan voi quy dinh



phap luat v& SHTT cua My nham lam sang to6 nhitng diém twong dong va khac
biét khi diéu chinh nhap khau song song.

3.2 Phamvi nghién cwu:

Dé6i tugng nghién ctu 1a cac qui dinh cua phap luat Vit Nam vé pham vi 4p
dung hét quyén s& hiru tri tué ciing nhu nhap khau song song, cu thé 1a Luat
SHTT Viét Nam 2019 va cac vi du dién hinh lién quan d¢én nhap khau song song.

Cac an l¢ dién hinh cua My lién quan dén pham vi 4p dung hét quyén SHTT.

4. Két cau dé tai
Phan mo dau

Chwong 1. Khai quat vé hét quyén SHTT va nhap khau song song

Chwong 2. Qui dinh cua phap luat Viet Nam vé hét quyén SHTT va tac dong
ctia hét quyén dén nhap khau song song

Chwong 3. Nhitng kién nghi va giai phap hoan thién hé thong phép Iy vé hét
quyén SHTT va nhap khau song song

Phan két luan



CHUONG 1: KHAI QUAT VE HET QUYEN SO HUU TRI TUE
VA NHAP KHAU SONG SONG

1.1 Khai quat vé nhap khau song song

1.1.1 Khai niém nhap khau song song

Theo Diéu 12 Thong tur 11/2015 TT-BKHCN dinh nghia: “Nhdp khdu song song
theo quy dinh 1 viéc té chizc, ¢ nhan nhdap khdu san pham do chinh CSH hodc
t6 chite, cd nhdn dwot chuyén giao quyén si dung, ké ca chuyén giao quyén sir
dung theo quyér dinh bt budc, nguoi co quyén sik dung trude doi twong so hiru
cbng nghiép da dua ra thi truong nwéc ngoai, mdc di khéng dwot s dong Y cua
chu thé quyén s¢ hitu ¢ong nghiép.”

Theo dinh nghia trén, tai mot qudc gia, tinh huong nhap khau song song xuat
hién khi cting 1 Ic c6 it nhat 2 nha nhap khau vao 1 qudc gia, trong d6 1 nha 13
nha nhap khau hop phép, nghia 1a ho dugc CSH d6i twong SHTT ¢ nudc Xuat
khau cap quyén phan phdi va nha nhap khau thir 2 1a nha nhap khau khong duoc
CSH d6i twong SHTT ¢ nudc xuat khau cap quyén phan phdi. Nha nhap khau
thtr 2 thuong dinh gid san pham tét hon nén c6 nhiéu loi thé canh tranh hon.
Piéu nay dan dén gy bt loi cho nha nhap khau chinh thic trong viéc tiéu thu
san pham.

Vi du: Cong ty 3A [a nha nhap khau va phan phdi sita Ensure tai Viét Nam.
Cong ty 3A c6 gidy phép ty quyén cua cong ty Abbott, My. Abbott 1a nha san
Xuat sita nhan hiéu Ensure tai My. Cong ty Song Nam ciing tham gia nhap khau
stra Ensure tir My vé Viét Nam dé thuong mai nhung cong ty Song Nam khong
c6 gidy phép ty quyén cua Cong ty Abbott.

1.1.2 Piac diém nhap khau song song

Nhap khau song song 1a hé qua cua co ché Hét quyén SHTT. Hoat dong nhap
khau song song c6 cac dic diem sau:

- Nhap khau song song la mot hoat dong nhap khau hang hoa,



- Hang hda nhap khau phai 1a hang chinh hdng, hop phap, nghia 1a hang
duoc san xuat theo mot gidy phép ciia CSH d6i twong SHTT hoic do
chinh CSH dbi twong SHTT

- Nha nhap khau duoc 1y quyén c6 thé 1a chinh CSH di twong SHTT hoic
c6 thé c6 quan hé phap Iy hoic kinh té véi CSH ddi twong SHTT ¢ nudc
Xut khau.

- Nhap khau song song c6 tbi thiéu 3 dbi twong: CSH déi twgng SHTT, nha
nhap khau duoc iy quyén va nha nhap khau khong dugc ty quyén.

Nguyén nhan xuat hién nhap khau song song la do c6 su khac biét I6n vé gia ban
¢ gitta nudc xuat khau va nudc nhap khau ma sau khi cong thém céc chi phi nhu
phi van chuyén, thué nhap khau, gia xuat khau da cong thém van con chénh léch
kha I6n véi gia nhap khau. Piéu ndy théi thic cac nha nhap khau khong dugc uy
quyén tham gia kinh doanh.

Theo vi du vé sita Ensure ta nhan thiy truong hop nay [a dién hinh vé nhap khau
song song. Trong vu Ensure, xuat hién 3 doi tuong: céng ty Abbott 13 CSH nhan
hiéu Ensure, cong ty 3A [a nha nhap khau duogc ty quyén, cong ty Song Nam Ia
nha nhap khau khong duoc ty quyén. Nhan hiéu Ensure dugc bao ho tai Viét
Nam. Ca hai cong ty 3A va Song nam déu thuc hién hanh vi nhap khau sira
Ensure. Sita Ensure cua cé hai cong ty déu la hang that san xuat tai My.2

1.1.3 Céc trudng hep nhip khiu song song q
Theo Diéu 10 Thong tu 37/2011 TT-BKHCN c6 néu 3 truong hop nhap khau
song song

“a) Cong ty A la chii Bang déc quyén sang ché cho san pham X dang dwoc bao
hé tai Viét Nam. Cong ty A uy quyén cho dai Iy ciia minh 1a Cong ty B tai Viét
Nam dwoc phép nhdp khdu va phan phai déc quyén san pham X tai Viét Nam.
Congty C mua va nhdp khdu vao Viét Nam san phdm X do Céng ty A san xuat
va ban & thi truong nuwéc ngoai, mdc dii khéng dwoc sw dong y cua Cong ty A va
Cong ty B.

1 «“Tryong Giang. (2013, 11 16). Vu gid mgo gidy tonhdp siza Ensure: Abbott 1én tiéng. Pugc truy luc tir Infonet
Chuyén trang cuabdao vietnamnet: https://infonet.vietnamnet.vn/thi-truong/vu-gia-mao-giay-to-nhap-sua-ensure-
abbott-len-tieng-107913.html”



b) Cong ty A la chi Bang déc quyén kiéu dang cong nghiép Y dang duwroc bao hg
cho kiéu dang san pham G tai Viet Nam. Congty A cap li-xdng cho Céng ty B dé
san xudtsan pham G mang kiéu dang cong nghiép Y tai Viér Nam, dong thoi cap
li-xiing cho Céng ty C dé san xudt san pham G mang kiéu dang cong nghiép Y
tai nwéc khac. Cong ty D mua va nhdp khau vao Viét Nam san phdm G mang
kieu dang cong nghiép Y do Congty C san xudt va ban & thi truong nuwéc ngoai,
mdc dii khéng dwoc sw dong y ciia Cong ty A, Cong ty B va Cong ty C.

c) Cong ty A la chu nhan hiéu Z duwoc bao hé cho san pham T tai nudc ngoai.
Cong ty A thanh Igp chi nhanhla Congty B tai Viér Nam va dong y cho Cong ty
B nép don dang ky va dimg tén cha Gidy chiig nhdn dang ky nhén hiéu Z cho
san pham T tagi Viét Nam. Cong ty C mua va nhdp khdu vao Viét Nam san pham
T mang nhan hiéu Z do Céng ty A sin xudt va ban ¢ thi treong nwdéc ngoai, méac
dii khéng dwoc s dong Y ciia Cong ty A va Cong ty B.”

1.2 Khai quat vé Hét quyen SHTT

1.2.1 Khai niém hét quyén sé hixu tri tué sau lan ban dau tién

Dé phan tich hoat dong nhap khau song song ¢ hop phép hay khéng, nha nhap
khau can dya trén co ché Hét quyén SHTT.

Hét quyén SHTT la khi mot san pham mang d6i twong SHTT duoc bén lan dau
va CSH SHTT dugc phép luat nhin nhan 1a da hét quyén so hitu tri tué déi voi
san pham d3 ban ra. Gia mua san pham da bao gom phi phai tra cho quyén SHTT
c6 trong san pham. Do d6 cac nhap khau khac cé quyén nhap khau song song ma
khéng can sy cho phép cua CSH di twong SHTT.

Khai niém Hét quyén SHTT bat ngudn tir ly thuyét hét quyén (exhaustion
doctrine hay the first sale doctrine). Thuyét nay dugc Toa &n Téi cao My sir
dung lan dau trong phan quyét “Adams and Burke” nim 1873. Tai Chau Au,
duoc Toa Pic dung lan dau nim 1902. Ngay nay, né duoc nhic dén tai Didu 6,
Hiép dinh TRIPS.!

1e Trucmg Pai Hoc Klem S&t Ha Noi. (2021, 01 01). Co ché hét quyeén so hitu tri tUetrong Hiép dinh TRIPS va
mét so goiy cho cac quac gia thanh vién WTO. Puoc truy luc tir Truong Pai Hoc Kiém Sat Ha Noi:
https://tks.edu.vn/thong-tin-khoa-hoc/chi-tiet/117/506”
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