TONG QUAN VE BAO HIEM HANG HAI

l. Khdi qudt chung vé bio hiém hang hdi

1.Khai niém:

— Bao hiém hang hai 1 nhitng nghiép vu bao hiém c6 lién quan dén hoat dong ctia con
tau, con ngudi hodc cua hang hoa dugc van chuyén trén bién hay nhitng nghiép vu bao
hiém nhiing rii ro trén bién, trén b, trén song c6 lién quan dén hanh trinh dudng bién

2. Cac loai hinh bao hiém hang hai:

— Bao hiém hang hod XNK chuyén chd bang dudng bién: d6i twong bao hiém 1a hang hoa
XNK dugc van chuyén trén bién va cac chi phi ¢ lién quan

— Bao hiém than tau: déi twong bao hiém 1a vo tau, may moc thiét bi trén tau va cac chi
phi hop 1y (chi phi doc hanh trinh, chi phi tng trudc lvong cho s§ quan thuy thua, mot
phan trach nhiém ma chu tau phai chiu trong trudng hop hai tau ddm va nhau)

— Bao hiém trach nhiém déan sy cha tau: bao hiém nhitng thiét hai phat sinh tir trach
nhiém ciia chu tau trong qua trinh sé hitu, kinh doanh, khai thac tau bién ddi véi ngudi
khac

I1. Riii ro, ton thit trong bdo hiém hang hdi

1. Riii ro- Risk

1.1. Binh nghia

— Rui ro 1a nhitng de doa nguy hiém khong ludng trude duoc, 1a nguyén nhan gay nén ton
that cho ddi twong bao hiém

— Ruii ro hang hai 1a nhiing riii ro xay ra trén bién, ctia bién, lién quan dén mot hanh trinh
hang hai

1.2. Phéan loai rti ro

1.2.1. Cén ctr vao nguyén nhéan gay ruii ro

— Thién tai (Act of God): 1a nhiing hién tugng ty nhién ma con nguoi khong chi phoi

duoc



— Tai nan bat ngd trén bién(peril of the sea/ accident of the sea): 1a nhiing tai nan xay ra
dbi voi con tau & ngoai bién

— Rui ro do cac hanh dong chinh tri xa hoi hoac do 16i cua nguoi dugc bao hiém gay nén
— Rui ro do cac hanh dong riéng 1é ctia con nguoi

— Rui ro do cac nguyén nhan khéc, thudng 1a cac rui ro phu (hang hoa bj rach, v&, cong, vénh, mat mui,
lay hai...)

1.2.2. Can ctr vao nghiép vu bao hiém

a)Cac rui ro thong thudng dugc bao hiém: 1a cac rui ro duoc bao hiém mot cach binh
thuong theo nhitng diéu kién bao hiém goc

* Rui ro chinh: 1a rti ro thuong xuyén xay ra va dugc bao hiém trong moi diéu kién bao
hiém:

— Rui ro méc can (stranding): 1a hién twong tau di vao chd nudc nong, day tau cham véi
day bién hodc nim trén mot chudng ngai vat khac lam cho hanh trinh cuia tau bi gian
doan va mudn thoat dugc phai nho dén ngoai luc; rai ro mic can bao gff)m ¢4 rai ro mac
ket

— Rui ro chim ddm (sinking): 1a hién tuong tau hodc phuong tién van chuyén bi chim han

xudng nudce, day tau cham véi day bién lam cho hanh trinh bi huy bo

— Rui ro chay (Fire): 13 hién tuong 6 xy hoa hang hoa hay vat thé khac trén tau co toa
nhiét lugng cao:

+) Chay binh thuong: do nguyén nhan tir bén ngoai hay do nhirng nguyén nhan khach
quan nhu thién tai, so suit cua nguoi khong phai nguoi duoc bao hiém, budc phai thiéu
huy dé tranh bi dich bat hoic tranh lay lan dich bénh...

+) Chay ndi ty: do ban than hang hod tuy bc chdy ma ngudi bao hiém chirng minh duoc
la do qua trinh bdc xép hang hod 1én tau khong thich hop hodc do ban chét ty nhién cua
hang hoa

PCong ty bao hiém chi bdi thudng chay binh thudng

— Rui ro dam va (Collision): 1a hién twong phuong tién van chuyén dam hodc va vdi bat

ky vat nao & bén ngoai trir nudc (bao gom ca nudc da)



Rui ro vat hodc ném xudng bién (Jettision): 1a hanh dong vat mot phan hang hoa hodc
trang thiét bi ctia tau xudng bién nhim muc dich ctru tdu va hanh trinh cua tau.

Riii ro mat tich (missing): 14 trudng hop tau khong dén dugc cang nhu quy dinh cia hop
ddng va sau mot khoang thoi gian nhat dinh ké tir ngay hanh trinh bi mat tin tirc vé tau va
hang hoa trén tau.

+) Phap: 6 thang d6i véi hanh trinh ngén va 12 thang ddi v6i hanh trinh dai

+) Anh va cic nudc theo luat Anh: thoi gian tuyén bd tau mat tich bang 3 1an hanh trinh
nhung khong nhé hon 2 thang va khong 16n hon 6 thang

+) Viét nam: thoi gian tuyén bd tau mat tich bang 3 1an hanh trinh ctia tau nhung khong

nho hon 3 thang

* Céc rui ro phu: 1a nhitng rui ro it xay ra, chi dugc bao hiém trong cac diéu kién bao
hiém rdng nhat: rach, vo, gi, bep, cong, vénh, hap hoi, mat mui, 1ay ban, lay bénh, va dap
vao hang hoa khac, hanh vi 4c y, trom cap, cudp, nudc mua, moc cau, giao thieu hang

hodc khong giao hang...

Hap hoi 13 sy thoat hoi nudc tir ban than hang hoa, phuong tién chuyén ché hang ho4 lay
lan sang khi hang hoa duoc xép trong ham tau, container thong gié kém...

Lay hai 12 hang hod bi hu hai kém pham chat tir hang hoa khac hodc phuong tién chuyén
ché lay sang

Lay ban 1a hang hod bi 1am ban din dén kém pham chat

Ri 14 hang ho4 bang kim loai bi hoen ri do 1ay hai, do nuéc mua, nudc bién hodc tir rui ro
bao hiém khac dem lai

Moc cau la su thiéu hut hang hoa do qua trinh moc cau trong khi xép d& hang hoa tai
cang gdy nén lam mat nguyén dai nguyén kién hay rach v& bao bi.

b) Céc rui ro phai bao hiém riéng (rti ro loai trir twong ddi): 1a nhing rui ro loai trir dbi
v6i cac diéu kién bao hiém tiéu chuan, néu mudn dugc bao hiém thi phai mua riéng;

— Rui ro chién tranh (War Risk- WA)

— Rui ro dinh cong (SRCC- strike, riots & civil commodition)



¢) Rui ro loai trir (loai trir tuyét dbi): 14 nhitng rai ro khong duoc bao hiém ddi véi bao
hiém hang hai trong moi trudng hop:

— Budn lau (Contraband)

— L&i ciia ngudi dugc bao hiém (Insured’s fault)

— Tau khong du kha ning di bién (Unseaworthiness)

— Tau di chéch hudng (Deviation)

— Noi ty (Inherent Vice)

— An ty (Latent Defect)

— Mat kha ning tai chinh cta chu tau

2. Ton that (Loss/ Damage/ Average)

2.1. Khai niém

Tén thét 12 nhitng hu hai, mat mét cua dbi twong bao hiém do nhirng rii ro duoc bao
hiém gay nén

2.2. Phén loai ton that

2.2.1. Can ¢t vao mirc d6 va quy mo ton that

T6n that b phan (partial loss): 1a nhitng mat mat, hu hai mot phan d6i twong bao hiém
thudc mot hop déng bao hiém

Ton thit toan bo (total loss): 1 su mat mat hu hai 100% gia tri sir dung ctia d6i twong bao
hiém

— Tén thit toan bo:

+) Ton thét toan bd thuc té (Actual Total Loss): 1a ton that do dbi twong bao hiém bi pha
huy hoan toan, bi hu hong nghiém trong hoic nguoi duoc bao hiém bi tudc han quyén so
hiru d6i v6i d6i twong bao hiém

+) Ton thét toan bd wdc tinh (Constructive Total Loss): 1a nhitng ton that xét thiy khong
sao tranh khoi ton that toan bo thuc té hodc nhiing chi phi phai bo ra dé stra chira khoi
phuc dé dua dbi tuong bao hiém vé dich bang hoidc vuot qua tri gia ctia d6i tuong bao
hiém hoic gia tri bao hiém

Hanh dong tir bo hang: 14 hanh dong ctia ngudi dugc bao hiém tir bé moi quyén loi cia



minh d6i voi hang hoa cho ngudi bao hiém trong trudng hop ton that toan bo wéc tinh dé
duoc boi thuong toan bd

Khi tir bo dbi tuong bao hiém phai tuan theo nguyén tic:

Lam tuyén bd tir bo giri cho cong ty bao hiém (Notice of Abandonment)

Khi tir bo da duoc chap nhén thi khong thay d6i duoc nita

Chi dugc tir bo khi ddi tugng bao hiém con & doc dudng va chua bi ton that toan bo thuc

14
A

te.

2.2.2. Can ¢t vao trach nhiém va quyén loi ddi v6i ton that (tinh chat cta ton that)

T6n thét riéng (Particular average):1a ton that cia riéng timg quyén loi bao hiém do thién
tai, tai nan bat ngd gdy nén

+) Bao hiém bdi thudng ton that riéng thudc rai ro bao hiém va chi phi hop 1y phét sinh
ctia vu ton that riéng (chi phi ton that riéng)

+) Hang hoa: chi phi ton that riéng 13 nhitng chi phi nham bao ton hang hoa khoi bi hu
hai thém hay giam b6t hu hai khi xay ra t6n that thudc rui ro bao hiém trén hanh trinh

+) Bao hiém than tau: chi phi ton that riéng gom chi phi da stra chira tau va chi phi chua
sta chira tau

Chi phi da stra chira:

Chi phi stra chita tam thoi

Chi phi stra chita chinh thtrc: chi phi stra chira, thay thé cac bo phan ton that dd xay ra
nham khoi phuc lai gia tri ban dau ctia con tau trude khi ¢ tai nan ton that

Chi phi chua stra chita: 1a s tién hop 1y dbi véi viée giam gia tri than tau, may moc trang

thiét bi do viéc hu hong chua stra chira gay ra

Ton that chung (General Average):

a) Khai niém va dic trung

T6n that chung 13 nhing thiét hai xay ra do nhiing chi phi va hy sinh dic biét duoc tién
hanh mot cach ¢d ¥ va hop 1y nhim ctru tau, hang hod va cude phi khoi bi tai hoa trong
mdt hanh trinh chung trén bién.

Mudn c6 ton that chung phai ¢6 hanh dong ton that chung: ¢6 va chi c6 hanh dong t6n



that chung khi va chi khi c6 mét su hy sinh hodc chi phi bat thuong (extraordinary) duoc
tién hanh mot cach c¢d ¥ va hop 1y nhdm bao ton tai san khoi bi tai hoa trong mot hanh
trinh chung trén bién

Nguyén tic 1: ton thit chung vi su an toan chung

Nguyén tic 2: nhitng chi phi phat sinh tuy khong phai can thiét dé tranh hiém hoa cho tau
va hang nhung 13 hiu qua truc tiép ctia hanh dong ton that chung va vi loi ich chung ciing

dugc cong nhén 14 ton that chung.

b) Pac trung:

Hanh dong ton that chung phai 14 hanh dong c6 ¥ clia nhitng nguoi trén tau va do ménh
1énh cua thuyén truong dé hy sinh tai san cua chi tau va cha hang

Phai 1a hanh dong hop ly

Thiét hai trong ton that chung phai 1a thiét hai dic biét

Nguy co de doa hanh trinh phai nghiém trong va thyc té

T6n that chung phai vi an toan chung

Mat mat, thiét hai hodc chi phi phai la hau qua truc tiép cuia hanh dong ton that chung

Xay ra trén bién

¢) Noi dung ciia ton thit chung:

Hy sinh ton that chung (General Average Sacrifices): 1a sy hy sinh tai san dé ctru cac tai
san con lai

Chi phi ton that chung (General Average Costs): 1a chi phi hau qua hanh dong ton that
chung hodc chi phi lién quan dén hanh dong ton that chung;:

Chi phi ctru nan

Chi phi tam thoi stra chita tau

Chi phi tai cang lanh nan

Chi phi ting thém vé luong ctia sy quan thuy thtl va nhién liéu

Tién 13i cua s6 tién duoc cong nhan la ton that chung, voi lai suit 1a 7%/nam duoc tinh

dén hét 3 thang sau ngay phat hanh ban phan bo ton that chung (g/a adjustment)



d) Thi tuc, gidy to lién quan dén ton théit chung:

* Khi xdy ra ton thit chung, chu tau hodc thuyén truéng phai tién hanh mot sé cong viée
sau day:

Tuyén bd ton thit chung (Notice of GA)

MOoi giam dinh vién dén dé gidm dinh ton that cta tau va hang

Gui cho cac chi hang ban cam doan dong gop ton that chung (average bond), gidy cam
doan dong gop ton that chung (average guarantee) dé chu hang va nguoi bao hiém dién
vao va xuét trinh khi nhan hang

Chi dinh mot nhan vién tinh toan, phan bo ton that chung

Lap khang nghi hang hai (Sea Protest) néu can

* Chu hang phai lam nhiing viéc sau:
— K& khai gia tri hang hod

— Nhéan average bond va average guarantee
e) Luit 1é giai quyét ton that chung:

Quy tic ton that chung lan ddu tién duoc thong qua tai York (Anh) nim 1864- Quy tic
York

Quy tic York duoc sira doi b6 sung tai Antwerp (Bi) nam 1924- Quy tic York- Antwerp
Quy tic York- Antwerp dd dugc stra d6i, bo sung vao cac nam 1950, 1974, 1990,1994 va
2004

C6 2 loai diéu khoan:

Tht tu chit céi (tr A dén G): quy dinh nhitng van dé chung nhét vé ton that chung (dinh
nghia ton that chung va hanh dong ton that chung; cic nguyén tic tinh toan, phan bo ton
that chung...)

Thir ty bang s6 la ma (tir I dén XXIII): quy dinh cac truong hop hy sinh va chi phi tén
that chung cu thé

Diéu khoan giai thich: quy dinh ton that chung duge giai quyét theo cac diéu khoan bang
chit trir truong hop do DPiéu khoan tdi cao va diéu khoan bang chit quy dinh khac

Diéu khoan t6i cao: trong moi trudng hop chi dugc thira nhan 14 ton that chung khi cac



chi phi va hy sinh dugc chi ra mét cach hop ly

Nhitng thay d6i chu yéu ctiia Quy tic York- Antwerp nim 2004: do 4p luc chu yéu tir phia
Lién doan bao hiém hang hai qudc té (International Union of Marine Insurers- [UMU):

— Quy tic VI: chi phi ctru ho bi loai trir khoi ton that chung

— Loai b6 nguyén tic 2: chi ¢ cac ton that va chi phi xay ra vi an toan chung cua cac tai
san trong hanh trinh méi duoc dua vao ton that chung, con cac chi phi vi loi ich chung s&
bi loai bo

=> Quy tac XI: tién luong cia s quan thuy thu trong thoi gian tau lvu lai cang 1anh nan
s& khong duoc dua vao ton that chung, tuy nhién chi phi nhién lidu va phu tiing thay thé
van duge dua vao ton that chung

— Khoan 13i 2% trong quy tic XX bi bai bo

— Lai suat trong quy tic XXI van dugc duy tri nhung khong phai 1a 7% ma s& dugc Uy b
an hang hai qudc té (CMI) an dinh hang nam.

— Thoi hiéu t6 tung: 1 nam ké tir ngay ban tinh todn phan bo ton that chung duoc cong bd,
hodc 6 nam ké tir ngay két thuc hanh trinh trong d6 da xay ra ton that chung. Tuy nhién

cac bén van c6 thé thoa thuan kéo dai thoi han trén.

f) Cach tinh toan, phan bd ton that chung:

Khi c6 ton that chung, chu tau chi dinh mot cong ty hay mot 1y toan su (GA adjuster) dé
tinh toan, phan bo ton that chung

Céc quyén loi can phan b ton that chung: tau, hang, cudc phi

Cudc phi phai dong gop vao ton that chung 13 cude phi ma chi tau chua thu (viée thu
duoc hay khong con tuy thudc vao su an toan cia tau- cudce phi chiu rui ro- freight at
risk)

Quy trinh phan b6 ton that chung:

Budc 1: Xac dinh gia tri ton thit chung: Tong gid tri ton that chung 14 tong nhitng hy sinh
va chi phi dugc cong nhan 1a ton that chung. Néu hang hod bi hy sinh vi ton that chung
thi gia tri dugc tinh l1a gid tri hang ho4 luc d& hang, can cur vao hoa don thuong mai hodc

can cur vao gia hang lic xép hang xuong tau. Gia tri nay bao gom ca phi bado hiém va



cudc phi, tror truong hop cude phi khong thude trach nhiém thanh toan ctia chu hang
Budc 2: Xac dinh gia tri chiu phan bo:

1a gia trj tai san c6 mat trén tau cua tat ca cac quyén loi vao thoi diém c6 hanh dong ton
that chung, tirc 1a tong cac gia tri d3 duoc hanh dong ton that chung ctru thoat, bao gdm
ca nhirng gia tri da hy sinh vi an toan chung.

Nhiing tai san mat mat hu hai thudc ton that riéng xay ra trudc tén that chung khong phai

tinh vao gia tri phan bd, nhung néu ton thit riéng xay ra sau tén that chung thi van tinh

Gia tri chiu phan bo ton that chung = gia tri con tau, hang hoa khi chua c6 ton that (ké ca
chi phi ton that chung) — gia tri ton that riéng xdy ra trudc khi c6 ton that chung

Tai thoi diém két thiic hanh trinh, gi4 tri chiu phan bo = gia tri cta tau va hang khi vé dén
bén + gia tri tai san da hy sinh + chi phi ton that chung + gia tri ton that riéng xdy ra sau

khi ton that chung

Budc 3: Xac dinh ty 1¢ dong gop (ty 1é phan bo ton that chung) = (Tong gié tri ton that
chung/ Tong gia tri chju phan bd)x100%

Budc 4: Tinh sd tién phai dong gop cia timg quyén lgi

S tién dong gop cua timg quyén loi bang ty 1& dong gdp nhan véi gia tri dong gop cua
ting quyén loi:

C = (L/CV)v

Trong do:

+) C 1a s6 tién phai dong gop vao ton that chung ctiia mdi quyén loi

+) L 12 tong gia tri ton that chung

+) CV la tong gia tri chiu phan bd

+) v 1a gia tri chiu phan b6 cua timg quyén loi

Budc 5: Tinh toan két qua tai chinh la s6 tién thue su thu vé hodc bo thém ra caa tung
cha hang hay chi tau sau khi trir di phan gid tri tai san hodc chi phi ho da ty bo ra trong
hanh dong ton that chung (= s6 tién dong gop ton that chung — gia tri tai san hodc chi phi

tur bo ra trong ton that chung)






