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Tranh chdp va gidgi quyét tranh chdp phat sinh trong hop d@ong bao hiém hang héa xuat nhdp khdu chuyén ché bang dwong bién

LO1 NOI PAU

Thuong mai qudc té dang ngay cang phét trién manh mé véi khéi lwgng hang
hoa dugc luan chuyén di khiap noi trén thé gidi. Phan 16n hang héa xuét nhap khau
trén toan thé giéi duoc van chuyén bang duong bién. Theo ude tinh cia UNTAD
(the United Nations Conference on Trade and Development - Uy ban Lién Hop
Quéc vé Thuong mai va Phét trién) thi c6 khoang 5,8 ti tin hang hdéa dugc van
chuyén bang duong bién sau nim dau tién cua thé ky XXI, nam 2001, chiém 80%
khéi lrong thuong mai toan cau. S6 hang hoa nay duoc chuyén cho trén khoang
46.000 con tau di va dén khoang 4.000 cang trén toan thé gisi [17;6]. Cung v&i su
phét trién cta thuong mai hang hai toan cau 1a sy phét trién khdng ngiing cua nganh
bao hiém hang héa chuyén ché bing duong bién. Mua bao hiém cho hang héa xuit
nhap khau chuyén ché bing duong bién khong chi gidp ngudi kinh doanh xuit nhap
khau yén tdm hon truéc nhiing rui ro, tai hoa caa bién ma con dem lai nhitng khoan
doanh thu 16n cho céc c6ng ty bao hiém. Tuy nhién, viéc thuc hién hop dong bao
hiém hang héa chuyén ché bang duong bién khong phai 1a van dé don gian. Trong
nhitng nim gan day, ndi 1&n ngay cang nhiéu nhiing tranh chip lién quan dén hop
ddng bao hiém hang hoa xuat nhap khau chuyén ché bang duong bién, gay thiét hai
khéng nho cho ca nha kinh doanh xuat nhap khau 1an doanh nghiép bao hiém.

Hoat d6ng ngoai thuong ¢ Viét Nam ciing dang phét trién ngay cang manh,
trong d6 hang hoa xuat nhap khau chu yéu duoc chuyén chg bang duong bién. Tuy
vay, ca doanh nghiép kinh doanh xuat nhap khau va doanh nghiép bao hiém cua
Viét Nam déu con rat non nét va thiéu kinh nghiém khi thuc hién hoat déng bao
hiém cho loai hang hoa nay, dic biét 1a khi ¢ tranh chap phét sinh. Bé gop phan
gilp nguoi bao hiém va ngudi duoc bao hiém cua Viét Nam han ché tranh chap
phét sinh ciing nhu c6 bién phép giai quyét tranh chap phu hop trong qué trinh thyc
hién hop doéng bao hiém hang hoa xuat nhap khau chuyén chd bang duong bién,
Khoa luan xin duoc budc dau tim hiéu vé tranh chap va giai quyét tranh chap
thuong phat sinh trong qué trinh thuc hién hop dong bao hiém hang hda xuat nhap

khau chuyén cha bang dudng bién. Tir d6 rat ra bai hoc kinh nghiém cho céc doanh
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nghiép kinh doanh xuit nhap khau ciing nhu cac doanh nghiép bao hiém cua Viét
Nam.

Ddi twong nghién ctu 1a mot sb tranh chap phat sinh trong qué trinh thuc
hién hop ddng bao hiém hang hoa xuit nhap khau chuyén cho bang duong bién
dugc xét xir tai cac tda an trong va ngoai nudc. Tir do tim ra nguyén nhén phat sinh
tranh chap, cach giai quyét tranh chap va kinh nghiém dé han ché ciing nhu giai
quyét tranh chap mét cach hiéu qua cho ngudi kinh doanh xuat nhap khau va doanh
nghiép bao hiém Viét Nam.

Phuong phép nghién ctu duoc sir dung cha yéu trong Khoa luan 1a phuong
phap phan tich, phuong phap thong ké va phuong phéap quy nap.

Ngoai phan m¢ dau va két luan, két cau cua khda luan gdm ba chuong:

- Chuong I: Téng quan vé bao hiém hang héa xuat nhap khau chuyén ché bang
duong bién;

- Chuong 1l: Céc tranh chap thuong phat sinh trong qué trinh thuc hién hop dong
bao hiém hang héa xuat nhap khau chuyén chd bang duong bién;

- Chuong I11: M6t s kién nghi nham han ché tranh chip va giai quyét tranh chap

trong qua trinh thyuc hién hop ddng bao hiém hang hoéa chuyén ché bang dudng bién.
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Tranh chdp va gidi quyét tranh chdp phat sinh trong hop d@ong bdo hiém hang héa xudt nhép khdu chuyén che bang diwong bién

Chwong |
TONG QUAN VE BAO HIEM HANG HOA XUAT NHAP KHAU
CHUYEN CHO BANG PUONG BIEN

I. KHAI QUAT VE BAO HIEM HANG HOA XUAT NHAP KHAU CHUYEN
CHO BANG PUONG BIEN
1. Lich sir ra doi va phat trién caa bao hiém hang hoa xuat nhap khau chuyén
ché bang dwong bién
1.1. Lich s bdo hiém hang hoa xudt nhdp khau chuyén ché bang dwong bién
Bao hiém hang hoa van chuyén bang duong bién da cé lich sir rat 1au doi. N6
ra doi va phét trién clng voi hang hoa va hoat dong ngoai thuong. Pau tién 13 vao
khoang thé ky thir V trudc Cong nguyén, ngudi ta da tim cach giam nhe ton that
toan bo mot 16 hang bang cach san nho 16 hang ra lam nhiéu chuyén hang. Pay la
cach phan tan rui ro, phan tan ton that va cé thé coi d6 1a hinh thirc nguyén khai cua
bao hiém. Sau d6, dé dbi phé véi nhitng tén that nang né, hinh thic “cho vay mao
hiém” da xuat hién, theo d6 trong trudng hop xay ra ton that dbi véi hang hoa trong
qué trinh van chuyén, nguoi vay s& duoc mién khdng phai tra khoan tién vay ca von
1an 14i. Nguoc lai, ho s& phai tra mot khoan 13i suét rat cao khi hang hoa dén bén an
toan. Nhu vy c6 thé hiéu 14i suit cao nay 1a hinh thic so khai cua phi bao hiém.
Song, s vu ton that xay ra ngay cang nhiéu 1am cho c&c nha kinh doanh cho vay
vén ciing 1am vao thé nguy hiém. Va tir d6 thay thé n6 1a hinh thtc bao hiém ra doi.
Vao thé ky X1V, ¢ Floren, Genoa, nuéc Y, da xuat hién cac hop dong bao
hiém hang hai dau tién ma theo d6 mot ngudi bao hiém cam két vai ngudi dugc bao
hiém s& boi thuong nhitng thiét hai vé tai san ma ngudi duoc bao hiém phai ganh
chiu khi c6 thiét hai xay ra trén bién, doi lai ho s& dugc nhan mot khoan phi [24].
Hop dong bao hiém c¢6 xua nhat ma nguoi ta tim dugc cé ghi ngay 22/04/1329 hién
con duoc luu gitr tai Floren. Sau dd, cung vai viéc phét hién ra An Do Duong va
tim ra Chau My, nganh hang hai n6i chung va bao hiém hang hai ndi riéng da phat

trién rat nhanh.
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Pén thé ky XVII, nudc Anh da chiém vi tri hang dau trong budn béan va hang
hai qudc té véi London 14 trung tdm phon thinh nhat. Tau caa céc nudc di tir Chau
A, Chau Au, Chau My, Chau Phi déu vé cap bén hai bd sdng Thame cua thanh phé
London. Cac tiém ca phé la noi gap gd cua cac nha budn, chu ngan hang, nguoi
chuyén chd, nguoi bao hiém dé giao dich, trao doi tin tuc, ban luan tryuc tiép véi
nhau.

Edward Lloyd’s 1a mot thuyén truéng vé huu bat dau mé quan ca phé ¢ phd
Great Tower, London vao khoang nam 1692. Cac nha buén, chu ngan hang, nguoi
chuyén chg, nguoi bao hiém thuong dén dé dé trao doi thdng tin vé cac con tau vién
dwong, vé hang hod chuyén cha trén tau, vé su an toan va tinh hinh tai nan cua cac
chuyén tau ... Ngoai viéc quan Iy quan ca phé, nam 1696 Edward Lloyd’s con cho
ra mot to bao téng hop tinh hinh tau bé va céc vin dé khac nhau nham cung cip
thong tin cho cac khach hang cia 6ng. Sau khi Edward Lloyd’s qua doi, nguoi ta
thdy rang can phai c6 mot noi twong tu nhu vay dé céc nha khai thac bao hiém hang
hai tap trung dén giao dich bao hiém va nam 1770, “Society of Llyod’s” véi tu cach
la mét t6 chue tw nguyén da thanh 1ap va thu xép mot dia diém & Pope’s Head Alley
cho céc thanh vién cua ho. Sau d6 t6 chirc nay roi dia diém dén trung tam héi doai
cia Hoang gia va & d6 dén nam 1828 thi roi dén tod nha cua riéng ho tai phd
Leaden Hall. T6 chuc nay hoat dong véi tu cach 1 to chtc te nhan dén nam 1871
thi hop nhét lai theo luat Qudc hoi va tré thanh “Hgi dong Lloyd’s” va sau nay da
trg thanh noi giao dich kinh doanh bao hiém va Ia hang bao hiém Ién nhét thé gisi.

Chua cd mot tai liéu ndo chi ra mot cach chinh xéac bao hiém xuat hién & Viét
Nam tir khi ndo. Nguoi ta chi phong doéan la vao niam 1880, cac Hoi bao hiém ngoai
qudc nhu Hoi bao hiém Anh, Phéap, Thuy Si, Hoa Ky, da dé y dén Bong Duong.
Cac Hoi bao hiém ngoai qudc dai dién tai Viét Nam bai cac Cong ty thwong mai 16n,
ngoai viéc budn ban, cac Cong ty ndy mo them mot Tru s¢ dé 1am dai dién bao
hiém. Vao nam 1926, chi nhanh dau tién 1a caa Cong ty Franco-Asietique. Bén nam
1929 méi c6 Cong ty Viét Nam dit tru so tai Sai Gon, d6 1a Viét Nam Bao hiém

Cong ty, nhung chi hoat dong vé bao hiém xe 6 t6. Tir sau nam 1952, hoat dong bao
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hiém méi dugc mod rong dudi nhitng hinh thac phong phi véi sy hoat dong cua
nhiéu cdng ty bao hiém trong va ngoai nudc.

O Mién Bic, ngay 15/01/1965 Cong ty Bao hiém Viét Nam (goi tit 12 Bao
Viét) méi chinh thic di vao hoat dong. Trong nhitng nam dau, Bao Viét chi tién
hanh cé4c nghiép vu vé hang hai nhu bao hiém hang hoa xuat nhap khau, bao hiém

tau vién duong,...

1.2. M4t sé thudt ngi co bdn trong bdo hiém
1.2.1. Bdo hiém (Insurance)

Cho dén nay van chua c6 mét dinh nghia théng nhat vé bao hiém ma nguoi
ta chi dua ra cac quan diém khéac nhau vé bao hiém theo cac goc do tiép can khac
nhau. Nhin nhan bao hiém nhu mét co ché chuyén giao rui ro, cac chuyén gia caa
tap doan bao hiém AIG - mét tap doan I6n nhat nudc My cho rang “Bao hiém la
mot co ché, theo co ché nay thi mot nguoi, mot doanh nghiép hoic mét té chic
chuyén nhuong rai ro cho céng ty bao hiém. Cong ty d6 s& bdi thudng cho ngudi
dugc bao hiém céc ton that trong pham vi bao hiém va phan chia gia tri thiét hai
giita tat ca nhirng nguoi duoc bao hiém” [3:6].

Nhu vay, bao hiém 1a sy cam két boi thuong cua ngudi bao hiém déi véi
ngudi dugc bao hiém vé nhitng ton that cua dbi tugng bao hiém do nhitng rui ro da
duogc thoa thuan gay ra voi diéu kién ngudi duoc bao hiém dd mua bao hiém cho
dbi twong d6 va nop mot khoan tién goi 1 phi bao hiém.

Nguoi bao hiém (Insurer) 1a nguoi ky két hop dong bao hiém véi nguoi duoc
bao hiém, nhan rai ro tén that vé phia minh va dugc huong mot khoan phi bao hiém.
Ngudi bao hiém 1a cac cong ty bao hiém, vi du nhu: Bao Viét, Bao Minh, AlA,...

Nguoi duoc bao hiém (Insured) 1a nguoi c6 quyén loi bao hiém dugc mot
cong ty bao hiém dam bao. Vi du nhu cac doanh nghiép kinh doanh xuat nhap khau,

cac cong ty xay dung, ...

1.2.2. Déi tirong bdo hiém (Subject-Matter Insured)
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Déi tugng bao hiém 1a ddi twong ma vi né nguoi ta phai ky két hop d¢éng bao
hiém. Ddi twong bao hiém gom ba nhém chinh 12 tai san, con ngudi va trach nhiém
dan su.

- Bao hiém tai san 1a bao hiém cua cai vat chat, trang thiét bi, cac vat dung
cua tat ca cac thanh phan kinh té trong xa hoi. Bic diém cua bao hiém tai san 1 khi
tham gia bao hiém ching ta xac dinh duoc ngay gia tri bao hiém cua tai san. Do vay,
khi xay ra ton that, ngudi bao hiém s& cian car mirc do ton that dé boi thuong.

- Ba0o hiém con ngudi bao gdm bao hiém sinh mang, tinh trang stc khog¢, hay
kha nang lao dong cua con nguoi. Khac véi bao hiém tai san, khi tham gia bao hiém,
ching ta khong xéc dinh duoc gié tri cua déi twong bao hiém. Ngudi ta chi dua ra
han muc trach nhiém (han mic nay do hai bén thoa thuan va dugc quy dinh trong
hop dong bao hiém).

- Bao hiém trach nhiém dan su c6 ddi tugng bao hiém Ia phan trach nhiém va
nghia vy cua chu tai san vaoi nguoi tha ba trong qua trinh kinh doanh va khai thac
tai san. Bao hiém trach nhiém dan su con duoc goi 1a bao hiém theo luat dinh. Khéc
vé6i bao hiém tai san, khi tham gia bao hiém trach nhiém dan sy, ching ta khéng xac
dinh duoc trach nhiém dan sy dén dau. Vi vay nguoi ta chi dwa ra han muc trach

nhiém (han mac ndy phu thuc cam két caa cac bén trong hop ddng bao hiém).

1.2.3. Tri gia bdo hiém (Insured Value - V)

Tri gi4 bao hiém Ia tri gi4 cua tai san va cac chi phi hop Iy khac c6 lién quan
nhu phi bao hiém, cuéc phi van tai, 13i dy tinh,... Tri gia bao hiém 1a khai niém
thuong chi dugc dung vai bao hiém tai san.

Trong bao hiém hang hoa chuyén cha bang duong bién, tri gia bao hiém (V)
thuong gom gia hang (cost) + phi bao hiém (insurance) + cudc chuyén cha (freight).

SuyraV =FOBcangdi+ |+ F =CIF.

Nguoi bao hiém c6 thé bao hiém cho phan I4i ugc tinh: V = CIF + I3i udc
tinh. Tuy nhién, can luu y:

- Néu trong hop dong bao hiém néi: “bao hiém theo gia tri CIF Incoterms
2000 thi suy ra V = 110% CIF.
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- Néu trong hop ddng bao hiém khéng xac dinh tri gia bao hiém (goi 1a “hop
ddng khéng dinh gi&”) thi c6 thé can ca vao gia tri hang hoa d6 trén thi truong bén
dén ngay tau dén (CIF) dé xéc dinh tri gia bao hiém.

- Trong trudong hop gia tri hang hoa c6 xu huéng ting, muén dam bao vé
quyén lgi, ngudi tham gia bao hiém phai ky thém mot hgp dong bao hiém cho phan
gia tri tang thém do.

- Thay ddi trj gia bao hiém lién quan dén viéc thay ddi cac bo phan cu thanh
tri gia bao hiém (gia hang, cudc phi, phi bao hiém,...) nhung chi duoc thay d6i khi
hang chua bi ton that va dang trén duong hanh trinh. Khi thay d6i tri gia bao hiém
thi phai tinh lai gia CIF. So sanh CIF tinh lai (goi 1a CIF,) véi CIF ban dau (goi la
ClFo):

= CIF; > CIF, : trach nhiém cua ngudi bao hiém tang I&n, nén ngudi duoc bao
hiém phai nop thém phi
= CIF,; < CIF, : trach nhiém cua nguoi bao hiém giam xudng, cong ty bao hiém

s& hoan bét phi cho nguoi dugc bao hiém

1.2.4. S6 tién bdo hiém (Insured Amount - A)

S tién bao hiém 1a sé tién ma ngudi duoc bao hiém ké khai va duoc nguoi
bao hiém chap nhan. Sé tién bao hiém c6 thé nho hon, bang hoic 16n hon tri gia bao
hiém.

- Néu sb tién bao hiém nho hon tri gia bao hiém (A<V) thi goi 1a bao hiém
dudi gia tri. Thuong ngudi dugc bao hiém chi mua bao hiém cho mét phan gia tri 16
hang, phan con lai nguoi dugc bao hiém sé& ty bao hiém lay.

- Néu sé tién bao hiém bang tri gia bao hiém (A=V) thi goi 1a bao hiém tgi
gia tri. Trong truong hop nay, ngudi duoc bao hiém da mua bao hiém cho toan bo
16 hang.

- Néu sb tién bao hiém Ién hon tri gia bao hiém (A>V) thi goi 1a bao hiém
trén gi tri. Khi s6 tién bao hiém Ion hon tri gia bao hiém thi nguoi dugc bao hiém
van cd thé phai nop phi bao hiém cho phan I6n hon d6 nhung khéng duoc boi

thuong phan chénh léch d6 khi ton that xay ra.
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Nhu vy, c6 thé néi sb tién bao hiém 1a mot phan cua tri gia bao hiém va la
su thé hién bang tién cua tri gia bao hiém. S6 tién bao hiém 14 co s¢ dé tinh toan boi
thuong, thé hién han muc trach nhiém cua nguoi bao hiém ddi véi ngudi duge bao

hiém va ciing 1a rang budc trach nhiém gita ho.

1.2.5. Phi bdo hiém (Insurance Premium - )

Phi bao hiém 1a mot ty 1é phan trim nhat dinh cua tri gia bao hiém hay sb
tién bao hiém. Phi bao hiém la khoan tién ma ngudi dugc bao hiém phai tra cho
ngudi bao hiém dé duogc bdi thudng khi co ton tht dugc bao hiém xay ra.

Nhu vay, trach nhiém boi thuong chi phat sinh khi c6 ton that xay ra trong khong
gian va thoi han trach nhiém cua bao hiém va nguoi duoc bao hiém d4 nop phi.

Phi bao hiém ti 1& thuan véi rai ro dugc bao hiém. Rui ro cang nhiéu thi mac
d6 nguy hiém cang 16n nén phi bao hiém cang cao. Vi vay, phi bao hiém con dugc

coi la gia ca cua rui ro.

1.2.6. Ty I¢ phi bdo hiém (Insurance Rate - R)

Ty 1& phi bao hiém 1a mét ty 1& phan tram nhat dinh thuong do céc cong ty
bao hiém cong bd. Ty 1¢ phi bao hiém duoc xac dinh trén co s& tinh todn xac suat
cac rui ro hoic thong ké cac ton that dén voi nhom ddi twong ma ngudi bao hiém
nhan bao hiém (xé&c suat xay ra rui ro cang 1én thi ty 18 phi bao hiém cang cao) dé
du bdi thudng va dam bao c6 nhitng khoan 13i nhét dinh trong kinh doanh. Nhu vay
ty 1& phi bao hiém mang tinh cha quan caa cong ty bao hiém nhung duoc xac dinh
trén co so khoa hoc. Ty 18 phi bao hiém phu thudc cac yéu té nhu:

= Pic diém, tinh chat cua hang ho4, cach dong goi bao bi
= Piéu kién bao hiém ma ngudi dugc bao hiém tham gia
= Tau van chuyén

= Hanh trinh, diéu kién dia ly trong chuyén cha

= Xu thé thi truong, chinh sach cua nha nudc, ...

2. Thi trwong bao hiém hang hoa xuat nhap khau chuyén ché bang dwong bién
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Chuing ta dang chang kién sy bung né caa nén kinh té thé gisi va su banh
truéng cua kinh té Trung Québc véi hon 30% GDP toan cau (ty 1& nay duoc ting gap
d6i chi trong vong 20 nam). Biéu nay d dem lai loi ich cho nganh céng nghiép van
tai bién va bao hiém. Dudi day xin dugc trinh bay mot sé nét khai quat vé tinh hinh
thi truong bao hiém hang héa xuat nhap khau chuyén ché bang duong bién trén thé
giGi noi chung va ¢ Viét Nam nai riéng.

2.1. Thi trwong bdo hiém hang héa xudt nhdp khau chuyén ché bang dwong bién
trén thé gidgi nhiing nam gan day

Sau su kién ngay 11/9/2003, cling véi sy gia nhap thi tredng caa nhiéu hang
bao hiém mai va khéi luong hang hoa trong thuong mai quéc té khéng ngirng gia
tang, cac nha kinh doanh bao hiém d4 phai canh tranh gay gét, dua ra cac san pham
bao hiém méi nham lay lai mic doanh thu nhu truge. Két qua la trong nhitng nam
gan day, ty Ié phi bao hiém thi ngay cang giam trong khi nén kinh té thé gigi van
dang tiép tuc bung nd. Bao hiém hang hda hién nay la san pham bao hiém c6 muc
phi bao hiém thip nhat. Su bung né kinh té caa Trung Quéc d& dem lai loi ich
khéng chi cho nguoi kinh doanh xuit nhap khau ma con dem lai loi ich cho céc nha
kinh doanh bao hiém. Tuy nhién, sy ting truéng manh mé nay lai dang c6 tac dong
trai nguoc 1én thi truong: cude phi van tai bién thi ngay cang tang trong khi phi bao
hiém hang hoa chuyén chd bang duong bién lai ngay cang giam. Theo “Wall street
Journals” thi téc d6 ting truéng kinh té thé gidi dang vao khoang 9%/nam so véi
3,5%/nam vao giai doan nam 2002. Tuy nhién, ty I& phi bao hiém hang hoa chuyén
cha bang duong bién lai giam khoang 25% trong nam 2005 [12;9].

Hién nay, Hoa Ky Ia thi truong bao hiém Ién nhat thé gidi, vai muac phi bao
hiém 18n téi 1000 ti USD, chiém 38,1% gia tri thi truong bao hiém thé gisi. Tiép
theo la Nhat Ban véi 445,5 ti USD (17%); Anh vai 236,7 ti USD (9%); Buc vai
135,8 ti USD (5,2%); Phap véi 125,1 ti USD (4,8%) va Italia voi 84,1 ti USD (3,2%)
[18]. Theo mét nghién ciau mai do hdng “Research and Markets” vira cong bé thi
trong bén nam nixa thi truong bao hiém thé gigi s& co thé dat gan 4000 ti USD, voi
muc tang truong chung thuong nién l1a 4,9% trong 5 nam tgi va dat 3.997 ti vao
nam 2010 [19].
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Trong nim 2006, gia tri phi bao hiém toan thj trudng (bao gom ca bao hiém
nhan tho va phi nhan tho) dat 3,72 ti USD, tang 8,1% so v&i nam 2005 (theo “Swiss
Re”). Sau khi diéu chinh véi ty 18 lam phat, toc do tang truong vé phi bao hiém &
Chau Phi la nhanh nhat, dat 17,6%. Tiép theo 1a My La-tinh va ving Caribe voi
11,6%; Chau Au dat 7,5%; Chau A dat 3,8%; Bic My dat 2,2% va Chau Uc dat
2,2% [19]. Ciing trong nam nay, cac hang bao hiém trén thé gisi da phai bdi thuong

cho nhiéu loai ton that, trong d6 noi bat 1én 12 ton that do thién tai (Phuy luc 1).

2.2. Thi trwong bdo hiém hang héa xudt nhdp khau chuyén ché bang dwong bién
o Vigt Nam

Lich str bao hiém hang hda xuat nhap khau caa Viét Nam da c6 tir 1au. Ngay
tir khi thanh 1ap, ngay 15/01/1965, Cong ty bao hiém Viét Nam, nay 1a Téng Cong
ty bao hiém Viét Nam, da duoc giao nhiém vu bao hiém cho hang héa xuét nhap
khau ctia nuéce ta voi cac nude xa hoi chi nghia. Tuy nhién, cho dén nay, hoat dong
bao hiém cho hang hoa xuit nhap khau do céc cong ty bao hiém Viét Nam tién hanh
van con & mac rat han ché, téc do ting truong khdng cao, cé giai doan theo chiéu
hudng giam xubng. Tinh dén cudi nam 2000, cac nha bao hiém Viét Nam méi chi
bao hiém duogc 4,7% kim ngach hang nhap khau [20]. Pay 1a con sé nho, khéng
phan &nh tiém ning xuat nhap khau cia nudce ta. Thuc trang trén 12 do:

Thet nhdt, hoat dong xuét nhap khau cua nuéc ta cha yéu &p dung xuat khau
theo diéu kién giao hang FOB va nhap khau theo diéu kién giao hang CIF.

Thet hai, ning luc hoat dong cua cac doanh nghiép bao hiém Viét Nam con
han ché, chua mang tam quéc té. Ngoai trir Bao Viét ¢ von 16n, cac cong ty bao
hiém khéc déu vira mai duoc thanh lap sau nghi dinh 100/CP ngay 15/12/1993, Véi
muc von kinh doanh chua tai 80 ty dong. Trong khi d6, nhiéu cong ty bao hiém
nuéc ngoai, ra doi cach day hang tram nam, vén kinh doanh hang ty USD. Thém
vao do, trinh @6 can bo lam cong tac bao hiém ndi chung khdng nhitng bét cap so
vGi doi hoi cua thi truong ma con non yéu so véi miat bang thé gisi. Theo danh gia
khéch quan, cac nha xuat nhap khau nudc ngoai chua thuc sy yén tam khi mua bao
hiém cua Viét Nam. Biéu nay lam giam suc thuyét phuc khi cac nha dam phan

ngoai thuong yéu cau déi tac nudc ngoai trao cho ta quyén mua bao hiém.
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Thet ba, cac nha xuat nhap khau Viét Nam da quen vai tap quan thuong mai
xuat khau theo diéu kién FOB, nhap khau theo diéu kién CIF. Viéc thay doi tap
quén cii nay khé thuc hién trong mot sém mét chiéu. Tuy nhién, & mot ching muc
nhat dinh, v&i phuong thirc giao hang nhu trén, phia Viét Nam s& tranh dugc nghia
vu thué tau va mua bao hiém. D6i khi céng viéc nay kho thuc hién do phai dap tng
day du yéu cau cua déi tc nude ngoai trong bdi canh niang luc hoat dong cua cac

cong ty bao hiém va doi tau bién Viét Nam con han ché.

Tuy vay, nén kinh té xa hoi Viét Nam quy | nim 2007 d4 c6 nhitng buéc tién
ngoan muc 1am co sé cho nganh bao hiém phat trién ngay tir nhitng thang dau nam.
Trong d6 thi truong bao hiém phi nhan tho dat doanh thu 1a 1.794 ty dong,
tang 20,25% so vai cung ky nam 2006 [21].
Trich Doanh thu phi bdo hiém toan thi truong theo nghiép v quy | nam 2007
(Nguon: http://www.avi.org.vn/UserFiles/File/Ban%20tin%20Quy%201-2007.xIs)

O10% O Béo hiém stic khde va tai nan con ngudi
@ B4o hiém hang héa van chuyén
O Béo hiém hang khong

O Béo hiém xe co gidi

B Béo hiém chdy né va moi rtii ro tai san

02%

028% m6%
|:|4%
IO%
m12% A
0%

W 0%
W 9%

029%

O Béo hiém gian doan dinh doanh

B Bao hiém than tau va TNDS chu tau
O Bao hiém trach nhiém chung

B Bio hiém nong nghiép

@ Bao hiém tin dung va i ro tai chinh

O Tai san va thiét hai

Mic di ¢6 nhitng budc phét trién vuot bac, tuy nhién, mot thi truong méi,
nang dong ciing tiém an nhiéu bat trac. Hién nay trén thi truong bao hiém Viét Nam
con ton tai nhiéu van dé can nghién ctu giai quyét. Ngoai nhitng khé khin do co
ché chinh sach bao hiém chua hoan thién thi nguy co rui ro ngay trong cac doanh
nghiép bao hiém Viét Nam, do cac phuong phép canh tranh ciing nhu kinh nghiém

quan ly con non kém. Hién cac doanh nghiép bao hiém mai chi danh gia duogc rui ro
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cua déi twgng bao hiém, nhung nhiéu doanh nghiép bao hiém van chua xem xét mot
cach chu ddo nhitng rai ro tiém an trong chinh ban than doanh nghiép minh. Hién &
Viét Nam chua c6 mét to chirc nao danh gia chat lwong hoat dong cua cac cong ty
bao hiém, cu thé 1a céng ty danh gia, xép loai, xép hang doanh nghiép bao hiém. Vi
vay, ¢ tinh trang 1 kha nang tai chinh caa doanh nghiép bao hiém Viét Nam khong
tuong xing Vvéi gia tri tai san duoc bao hiém ma van nhan bao hiém. Thém vao do,
viéc canh tranh khéng lanh manh vé ha phi bao hiém duéi mac an toan, ting hoa
hong qua mic quy dinh cua Bo Tai chinh ... cang lam ting do rui ro cua cac doanh
nghiép kinh doanh bao hiém ¢ Viét Nam.

I1. HGP PONG BAO HIEM

1. Khai niém hgp dong bao hiém

Hop dong bao hiém Ia su thoa thuan gitta bén mua bao hiém va doanh
nghiép
bao hiém, theo d6 bén mua bao hiém phai déng phi bao hiém, doanh nghiép bao
hiém phai tra tién bao hiém cho nguoi thu huéng hodc boi thudong cho nguoi dugc
bao hiém khi xay ra su kién bao hiém?.

Nhu vay, hop ddng bao hiém (insurance contract) 1a mét van ban trong d6
ngudi bao hiém (insurer) cam két s& boi thuong cho ngudi dugc bao hiém (insured)
nhitng ton that, thiét hai dén vai ddi tuong bao hiém (subject matter insured) do rui
ro dugc bao hiém gay nén. Trong bao hiém hang hai, c6 hop ddng bao hiém chi bao
hiém cho hang hoa trong hanh trinh trén bién, ciing c6 loai hop ddng bao hiém cho
hang hoa ca trong hanh trinh trén dat lién (goi 1a bao hiém theo diéu kién “tir kho
dén kho” - “warehouse-to-warehouse”).

Diéu kién dé mot hop dong bao hiém c6 hiéu luc 1a hop dong phai dugc ky
gilta nguoi bao hiém va nguoi duoc bao hiém; va nguoi dugc bao hiém da nop phi

bao hiém.

? Piéu 12-Hop dong bao hiém, Muyc 1, Chwong 11, Luat Kinh doanh bao hiém, s6 24/2000/QH 10 ngay
09/12/2000
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Trong thuong mai qudc té, nguoi mua bao hiém cd thé 1a ngudi xuat khau
(néu hop d6ng mua ban theo diéu kién CIF hoic CIP) hoac la ngudi nhap khau (néu
hop ddng mua ban theo diéu kién FOB hoic CFR)

2. Tinh chit cia hep dong bao hiém
2.1. Hop déng bdo hiém 1a logi hgp dong béi thuong

Quyén loi va nghia vu cua hai bén tham gia trong hop dong bao hiém thé
hién mdi quan hé tién té rat rd nét. Tuc 13, ngudi duoc bao hiém phai tra tién bang
cach nop phi bao hiém méi duoc dam bao c6 quyén loi kinh té tir cong ty bao hiém.
Vi vay, di hop ddng da duoc ky két nhung ngudi duoc bao hiém chua nop phi va
néu khong c6 quy dinh gi khac thi hop dong van chua cé hiéu luc va nguoi dugc
bao hiém chua thé doi hueng quyén loi caa minh. Khi cé ton that xay ra, ngudi bao

hiém c6 trach nhiém bdi thuong cho nguoi duoc bao hiém.

2.2. Hop dong bdo hiém 1a logi hgp déng tin nhiém

Nguoi ta coi hop dong bao hiém 1a mét loai hop ddng tin nhiém vi:

Thet nhdt, phai c6 loi ich bao hiém (insurable interest) méi duoc ky két hop
ddng bao hiém. Loi ich bao hiém khéng nhat thiét phai co khi ky két hop dong
nhung phai ¢é vao thoi diém xay ra ton that. Néu khi xay ra ton that ma nguoi duoc
bao hiém chua co loi ich bao hiém thi s& khdng duoc bdi thuong cho du c6 ton that
xay ra la do mét rai ro dugc bao hiém gy nén va nim trong thoi han hiéu luc cua
hop dong bao hiém.

Thet hai, nguoi dugc bao hiém phai théng bao mot cach trung thuc moi chi
tiét vé hang hod, moi thay d6i hozc tang thém rai ro ma minh biét duoc cho nguoi
bao hiém biét.

That ba, khi ky két hop dong bao hiém, néu hang hoa da dén noi an toan va
ngudi bao hiém biét diéu d6 thi hop dong bao hiém s& khong c6 hiéu luyc va phai
hoan lai phi bao hiém. Nguoc lai, néu nguoi bao hiém chua biét viéc d6 thi hop
ddng bao hiém van cé hiéu lyc.

That tu, khi ky két hop dong, néu hang hoé da bi ton that ma nguoi duoc bao

hiém da biét thi hop déng bao hiém sé& vo hiéu. Nguoc lai, néu nguoi dugc bao hiém
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chua biét thi hop ddng bao hiém van c6 hiéu luc va ngudi duoc bao hiém van duoc

boi thuong.

2.3. Hop déng bdo hiém 1a logi hgp dong c6 thé chuyén nhueng duwoc

Hop ddng bao hiém hay céc ching tir bao hiém nhu don bao hiém cé thé
chuyén nhuong tir nguoi déng tén trong don cho mot ngudi khac dugc quyén
huong loi cia don bao hiém. Ngudi duoc bao hiém chi can ky hau vao don rdi trao

lai don va céc gidy to lién quan khéac cho ngudi dugc nhuong.

3. Phan loai hgp ddng bao hiém
3.1. Hop déang bao hiém chuyén (Voyage Insurance)

Hop ddng bao hiém chuyén 1a hop ddng bao hiém cho mét chuyén hang
chuyén cho tir dia diém nay dén dia diém khac ghi trong hop dong bao hiém. Cong
ty bao hiém chi chiu trach nhiém vé hang hoa trong pham vi mot chuyén hang. Hop
ddng bao hiém chuyén thuong duoc trinh bay dudi hinh thac don bao hiém hoic
gidy ching nhan bao hiém do cdng ty bao hiém cap. Bon bao hiém chinh 1a bang
chung cua moét hop dong bao hiém chuyén diy da. Noi dung cua don bao hiém
chuyén gom hai phan: mit truéc va mit sau cua don bao hiém. Mit trudc thuong
ghi céc chi tiét vé hang, tau, hanh trinh. Mt sau thuong ghi cac diéu 1é hodc quy tic
bao hiém cua cong ty bao hiém.

Hop ddng bao hiém chuyén co cac loai nhu: hop déng bao hiém chuyén cé
quy dinh thai gian hanh trinh; hop ddng bao hiém chuyén c6 quy dinh cang xép, d&
(hop dong bao hiém hanh trinh); hop ddng bao hiém chuyén c6 quy dinh gia (hop
dong bao hiém dinh gid); va hop dong bao hiém chuyén khong quy dinh gia (hop
ddng khong dinh gid).

3.2. Hop déng bao hiém bao (Open Insurance)

Hop d6ng bao hiém bao (hop dong bao hiém ma) 1a hop déng bao hiém cho
mot khdi lugng hang van chuyén trong nhiéu chuyén ké tiép nhau trong mot khoang
thoi gian nhat dinh (thuong 1a mét nam) hoac nhan bao hiém cho mot luong hang

van chuyén nhét dinh khong ké thoi gian. Noi dung cua hop dong bao hiém bao
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thudng bao gdm: nguyén tic chung, pham vi trach nhiém, tén hang duoc bao hiém,
viéc d6ng goi hang, loai phuong tién van chuyén, cach tinh gia tri bao hiém, sé tién
bao hiém tbi da cho mdi chuyén hang, diéu kién bao hiém, ty 1& phi bao hiém va
thanh toan phi bao hiém, hiéu luc cia hgp dong, giam dinh, khiéu nai doi boi
thuong, xir Iy tranh chip, ...

Trong thoi gian ¢ hiéu luc caa hop ddng bao hiém bao, mdi 1an van chuyén
hang ho4, nguoi tham gia bao hiém phai gui gidy béo van chuyén cho ngudi bao
hiém. Néu c6 thay ddi dac biét vé sb lwong, gia tri hang, hai bén s& phai tién hanh
ky két hop dong bao hiém khac. Truéc mdi chuyén hang, nguoi duoc bao hiém phai
thong béo cho ngudi bao hiém cac thong tin vé chuyén hang d6 va yéu cip don bao
hiém hoic gidy ching nhan bao hiém. Tuy vay, trong thuc té, néu ngudi duoc bao
hiém chua kip thdng béo cho ngudi bao hiém ma 16 hang d6 da bi tén that thi nguoi
bao hiém van bdi thuong vi d4 c¢6 hop ddng bao. Vi vay, ngudi ta con goi hop dong
bao hiém bao 1a loai hop dong bao hiém tu dong va linh hoat. Trong truong hop nhu
cau bao hiém da hét, ngudi dugc bao hiém phai théng béo dé thanh Iy hop dong.

4. Ndi dung cia hep déng bao hiém

Theo diéu 13, Muc 1, Chuong Il Luat Kinh doanh bao hiém Viét Nam 2000,
hop dong bao hiém phai c6 nhitng noi dung sau:

a) Tén, dia chi cua doanh nghiép bao hiém, bén mua bao hiém, ngudi dugc bao
hiém hoic ngudoi thu huang;

b) Déi twong bao hiém;

¢) S6 tién bao hiém, gia tri tai san duoc bao hiém dbi véi bao hiém tai san;
d) Pham vi bao hiém, diéu kién bao hiém, diéu khoan bao hiém;

d) Piéu khoan loai trir trach nhiém bao hiém:;

e) Thaoi han bao hiém;

g) Muc phi bao hiém, phuong thiecc dong phi bao hiém;

h) Thoi han, phuong thic tra tién bao hiém hozc boi thuong;

i) C4c quy dinh giai quyét tranh chap;

K) Ngay, thang, nam giao két hop dong;
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Ngoai nhitng noi dung trén, hop déng bao hiém c6 thé cé cac noi dung khac

do cac bén thoa thuan. Hop dong bao hiém hang hoa xut nhap khau chuyén cha

bang duong bién thuong cé nhiing ndi dung sau:

Ngay cap don bao hiém;

Noi ky két hop dong bao hiém:;

Tén va dia chi cuia ngudi mua bao hiém;

Tén hang duoc bao hiém:;

Quy cach dong goi, loai bao bi va ky ma hiéu cua hang;

S6 luogng, trong lugng cua hang;

Tén tau hodc phuong tién van chuyén hang;

Céch xép hang trén tau;

Cang khai hanh, cang chuyén tai va cang cudi; trong truong hop noi dén cua
hang ghi trong don bao hiém 1a mot diém nam sau trong noi dia, nghia la sau
khi dén cang cudi, phai chuyén tiép hang trén phuong tién khac dén dia diém
d4 dinh va dén day mai hét trach nhiém cua cong ty bao hiém, thi phai ting
thém phu phi bao hiém vi ngoai rui ro hang hai con cé thém rai ro trén doan
duong phu trong tat ca hanh trinh dugc bao hiém.

Ngay tau khoi hanh;

Giéa tri bao hiém va s tién bao hiém:

Diéu kién bao hiém;

Phi bao hiém;

Dia chi ctia giam dinh vién bao hiém:;

Phuong thic va dia diém tra tién boi thuong, do nguoi dugc bao hiém chon;
S6 ban don duoc phét hanh;

Sau khi ky hop dong bao hiém hoac cap don bao hiém, néu ngudi duoc bao

hiém thay can bo sung, sira d6i mot s diéu va cong ty bao hiém dong y thi cong ty

bao hiém s& cap gidy bao hiém bo sung. Gidy nay ciing c6 gia tri nhu mot don bao

hiém, 1a mot b phan dugc kém theo va khodng thé tach roi caa don bao hiém hoac

hop d6ng bao hiém ban dau.
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I1l. CAC PIEU KIEN BAO HIEM HANG HOA XUAT NHAP KHAU
CHUYEN CHO BANG PUONG BIEN

1. Céc diéu kién bao hiém caa Anh

1.1. ICC 1963

Nam 1963, Hoc hoi bao hiém Anh d4 dua ra nam diéu kién bao hiém hang
hod (Institute Cargo Clauses) duwa trén céac diéu kién bao hiém ma hang Lloyd’s SG
sir dung ltc bay gio. D6 1a cac diéu kién bao hiém:

= Piéu kién bao hiém mién tén that riéng (Free from Particular Average -
FPA): day la diéu kién bao hiém nho nhat, chi yéu boi thuong ton that toan
bo va mot sb it tén that riéng.

= Diéu kién bao hiém ton that riéng (With Particular Average - WA): pham vi
bao hiém cua diéu kién nay bang pham vi bao hiém cua diéu kién FPA cong
thém ton that riéng do thién tai, tai nan bat ngd gay ra.

= Diéu kién bao hiém moi rui ro (All Risks - AR): day Ia diéu kién bao hiém
rong nhat nhung khdng c6 nghia 1a moi rui ro déu duogc bao hiém.

= Piéu kién bao hiém rui ro chién tranh (War Clause)

= Piéu kién bao hiém rai ro dinh cong (SRCC Clause)

C6 thé thdy ICC 1963 c6 kha nhiéu diém bét cap, nhu: tén goi va noi dung
khéng hoan toan trung khép nhau, st dung tir ngit c6 dién nén rat kho hiéu va
thuong xay ra tranh ci; hoic nhu ngudi tham gia bao hiém s& phai sir dung mot
mau duy nhit hop dong bao hiém “Ship&Goods Form” cua hang “Lioyd’ SG”.
Ngoai ra, nhiéu van dé mai trong thuong mai hang hai quéc té phat sinh nhung ICC
1963 chua dé cap (nhu rai ro mat kha nang tai chinh cia chu tau, su khac biét vé
luat phap ciia cac nudc trong thwong mai qudc té, gia tri hang hoa ting 1én hoic

giam di trong qua trinh chuyén cho, nan cudp bién ngay cang phuc tap,...)

1.2. ICC 1982

Truéc nhiing bat cap cia ICC 1963, nam 1982 nguoi ta d4 sira doi ICC 1963
thanh ICC 1982 véi cac diéu kién bao hiém A, B, C, chién tranh, va dinh cong. Xét
vé mat tén goi, ICC 1982 khdng tach biét thanh ton that toan bo hay ton that bo
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phan, c 14 ton that do rai ro dugc bao hiém gay ra thi déu dugc bdi thuong. ICC
1982 liét k& rd nhitng rui ro nao dugc bao hiém, nhiing rai ro nao khong dugc bao
hiém. Diéu kién bao hiém A, B, C la nhiing diéu kién bao hiém hang hai, A c6
pham vi trach nhiém rong nhat, C ¢ pham vi trach nhiém hep nhat. Biéu kién bao
hiém rui ro chién tranh (War) va dinh céng (SRCC) Ia nhiing diéu kién bao hiém

dic biét, nguoi tham gia bao hiém c6 thé mua thém trong truong hop can thiét.

1.2.1. Rui ro théng thurong duroc bao hiém

Pay 1a nhiing rai ro duoc bao hiém trong céc diéu kién bao hiém théng

thuong nhu diéu kién bao hiém A, B, C, ...; bao gém 3 nhém rui ro:
a) Nhém 1- Nhom rui ro chinh: day 1a nhitng rui ro, hiém hoa 16n cua bién va ludn
de doa dén sy an toan cua tau, hang va sinh mang con ngudi trén bién. Chinh vi vay,
ngay tir khi méi ra doi, cac diéu kién bao hiém da chiu bdi thuong cho nhirng ton
that do rai ro thuoc nhoém nay gay ra.

- Rui ro mic can (Stranding): day tau cham day bién hozc vat khac 1am tau
khéng chay duoc, mudn thoét can phai ding ngoai luc (trir trudng hop tau méic can
do thuy triéu, do mén nuée cua tau khong pha hop cang tau vao vi day 1a nhiing
thong tin duoc cung cap trudce khi tau vao cang);

- Rui ro dam (Sinking) tau dam do thién tai hoic tai nan bat ngo;

- Rui ro chay (Burning): nguy@n nhan chay c6 thé do chia quan hoic khéch
quan déu duoc chap nhan vi ngudi ta cho rang rai ro chay thuong xuyén xay ra va
chéy trén bién khé ctru chira hon chay trén dat lién;

- Rui ro dam va (Collision): Ia hién tugng phuong tién van tai ddm va vao
cac vat thé chuyén dong hoic cb dinh trén bién:

= dam va nhung hai bén cling khdng ¢4 15i thi cac bén phai tu chiu thiét hai
= dam va do I5i caa mot bén thi bén c6 16i phai boi thuong thiét hai

= dam va do ca hai bén cing c6 15i thi s& tién hanh phan bo thiét hai theo ty Ié

b) Nhém 2- Nhom rai ro théng thuong: 1a nhiing rai ro thudng gap nhung cap do

nho hon cac rai ro thuéc nhém 1.
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- Hanh vi pham phéap cua thuyén truong, thuy thu hoiac nhitng nguoi 1am
cong trén tau (Faults or Errors in the management of the vessel). Bay la nhitng hanh
vi pham phép, gay phuong hai dén ngudi c6 quyén lgi bao hiém. Vi du: ¢6 tinh 1am
cham hanh trinh, c6 tinh l4i tau di chéch huéng, dét tau, phé hang, danh chim tau, ...
Trong truong hop nay, néu ngudi bao hiém chang minh duoc thuyén trusng, thuy
thu hay nhitng nguoi 1am céng trén tau c6 ¢ phan trong hang hoa bi tén that thi
phan nay sé bi trir di khi bdi thuong;

- Tau mat tich (Missing Ship): 1a tau khéng dén duoc cang theo quy dinh, va
theo luat dinh, sau mot khoang thoi gian nhat dinh ma khéng nhan duoc tin tac gi tir
con tau thi con tau d6 bi coi 1a mat tich. Khi d6 thiét hai s& dugc bdi thudng nhu 12
tén that toan bo ddi vai ca tau va hang;

- Ném hang xudng bién (Jettition): ném hang hoic mot sé trang thiét bj
khéng can thiét khi tau gap nan dé dam bao an toan cho tau va hang. Ngudi bao
hiém chi bao hiém rai ro ném hang xudng bién khi tau gap nan;

- Mat cip, khong giao hang, giao thiéu hang;

¢) Nhém 3- Nhém rui ro phu: nhiing rai ro nay thuong duoc bao hiém trong diéu
kién bao hiém “moi rai ro”

- Rui ro nong;

- Rui ro hap hoi;

- Rui ro lay ban (lay ban tir bao bi vao hang);

- Rui ro lay hai;

- Rui ro lay ri;

- Rui ro méc cau;

- Rui ro rach, v, chay (day vira 1a rai ro, vira 1a tén that);

- Rui ro bep, cong, vénh;

1.2.2. Ruii ro phdi bao hiém riéng
Nhiing rai ro nay khdng thuoc trach nhiém cua ngudi bao hiém trong cac
diéu kién bao hiém thong thuong. Néu ngudi duoc bao hiém mudn bao hiém nhiing

rai ro nay sé phai mua thém.
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a) Rui ro chién tranh (War Risk)
b) Rui ro dinh céng (S.R.C.C Risks: Strikes, Riots and Civil Commoditions Risks)

1.2.3. Ruii ro khdng duoc bao hiém
Day | nhiing rai ro loai trir trong céc diéu kién bao hiém théng thuong.
a) Rui ro do 16i cua ngudi duoc bao hiém gay nén (nhu: bao bi déng géi khéng phu
hop, ky ma hiéu sai hoac khoéng ré rang, ...);
b) Rui ro do ban chét cua d6i twong bao hiém;
¢) Rui ro do sy hao hut ¢6 tinh chét ty nhién, théng thuong;
d) Rui ro do cham tré hanh trinh (ngay ca khi sy cham tré nay Ia do rai ro duoc bao
hiém gay nén);
e) Rui ro bi bét, bi tich thu, bi cAm giir, cau thic, cau luu;
f) Rui ro budn lau;
g) Rui ro gian lan thuong mai;
h) Rui ro pha vay;
i) Rui ro tau khong du kha nang di bién;
j) Rui ro tau di chéch hudng (trir trudng hop do bat kha khang);

Ngoai ra, cac diéu ki¢n bdo hiém trén con c6 hai diéu khodn chung Ia:

- Diéu khoan vé nguyén nhan truc tiép: nghia I trach nhiém cua ngudi bao
hiém ddi véi ddi twong bao hiém chi ding lai ¢ nhitng rai ro duoc bao hiém la
nguyén nhan tryc tiép gay ra ton that;

- Piéu khoan vé hanh trinh: nghia 1a khdng gian va thoi gian trach nhiém cua
ngudi bao hiém dbi vai déi twong dugc bao hiém la:

+ Khéng gian: “tir kho di dén kho dén” (from warehouse to warechouse).
Piéu nay s& duoc xac dinh cu thé bang ching tir bao hiém. Thong thuong, kho di 1a
kho ma ¢ d6 hang hoa da duoc tap trung san sang, cho dé boc 1én phuong tién van
tai dé cho ra cang roi boc xudng tau. Con kho dén 1a noi chira hang cua ngudi nhan,
hay 1a noi tap két dé phan phéi hang. Song trén thuc té, do tap quan thuong mai
quéc té, khdng gian trach nhiém caa ngudi bao hiém da bi thu hep, chi con 1a “tir

cang dén cang”, tham chi chi 12 “tir lan can dén lan can”.
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+ Thoi gian: bat dau tir khi hang dugc xép 18n phuong tién van tai dé ra cang,
thuc hién hanh trinh va két thic khi hang da duoc xép vao kho an toan hoic 12 sau
60 ngay ké tir ngay 16 hang cudi cung duoc d& ra khoi tau bién, tuy thoi gian nao
dén truoc.

Tuy vay, trach nhiém chang minh ton that 1a do rai ro dugc bao hiém gay
nén lai thuéc vé ngudi dugce bao hiém. Néu nguoi duoc bao hiém khong lam duogc

viéc nay s& khdng dugc boi thuong.

2. Cac diéu kién bao hiém cia Viét Nam

Khi thanh lap Tong cong ty bao hiém Viét Nam, Bo Tai chinh d4 ban hanh
quy tic chung vé bao hiém hang hoa van chuyén bang duong bién nam 1965, viét
tat 1A QTC 1965. QTC 1965 bao gdm 3 diéu kién bao hiém 1a: Biéu kién bao hiém
mién ton that riéeng (FPA); Diéu kién bao hiém ton that riéng (WA); Diéu kién bao
hiém moi rui ro (AR). Quy dinh ciia QTC 1965 vé co ban tuong ddng véi cac diéu
kién bao hiém hang hoa cua Anh 1963 (ICC 1963).

Sau d6, dé phi hop véi tinh hinh bao hiém, Bo Tai chinh ban hanh Quy tic
chung vé bao hiém hang hoé van chuyén bang duong bién méi (nam 1990), viét tit
la QTC 1990 thay thé cho QTC 1965. Trong QTC 1990 quy dinh 3 diéu kién bao
hiém 1a Diéu kién bao hiém A; Diéu kién bao hiém B; Diéu kién bao hiém C. Trong
d6 quy dinh cu thé tirng loai rai ro trong ting diéu kién bao hiém nhu sau:

(1) Nhizng rai ro dwoc bao hiém trong Piéu kién bao hiém logi C:

= Chay né;

= Mac can, dam, lat ap;

» D& hang tai cang lanh nan;

» Phuong tién van tai bi lat, trat duong ray;
= Pam va véi cac vat thé khac (trir nuéc);
= Hy sinh t6n that chung;

= Pong gop ton that chung;

= Vit hang xudng bién;

= Chi phi ctu nan (cho chinh ban than 16 hang d6 hozc chi phi duoc phan bd);
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= Tréach nhiém bi phan bé trong truong hop hai tau dam va cung c6 16i;
= Tau, hang bi mit tich;

= Tat ca cac chi phi hop Iy 6 lién quan;

(2) Nhizng rai ro duwoc bao hiém trong Piéu kién bao hiém logi B:
Ngoai nhitng rui ro nhu quy dinh trong Biéu kién C, Piéu kién B con bao
hiém thém cho céc rui ro sau:
= Pong dat, ndi lua, sét danh;
= Nudc bién, nudc sébng hd xam nhap vao ham hang, noi chia hang hoic
container;
= Mat nguyén kién trong khi xép, d& va chuyén tai:

= Nudc cudn trdi, dat day ching, hang roi xudng bién;

(3) Nhizng rui ro duwoc bao hiém trong Piéu kién bao hiém logi A:

Ngoai nhiing rai ro nhu dugc quy dinh trong Diéu kién B, Diéu kién A con
bao hiém thém cho céc rui ro sau:

= Thoi tiét xau;

= Manh tdm, manh dong caa thay thua doan;
= Trom cap, cudp bién;

= Tat ca c4c rui ro phu;

Ngoai ra, cac doanh nghiép bao hiém ciing c6 nhirng 4n pham quy dinh cac
diéu kién bao hiém cua riéng minh nhu. Vi du nhu ngay 12/12/1994, Téng Cong ty
Bao hiém Viét Nam d4 ban hanh quy tic ching vé bao hiém hang héa van chuyén
bang dudng bién trén co sé QTC 1990 cua Bo Tai chinh.
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Chwong 11
CAC TRANH CHAP THUONG PHAT SINH TRONG QUA TRINH
THU'C HIEN HOP PONG BAO HIEM HANG HOA
XUAT NHAP KHAU CHUYEN CHO BANG PUONG BIEN

I. TRANH CHAP LIEN QUAN PEN TU CACH DPAI LY BAO HIEM
(Xem thém phu luc 2)

Van d@ xung quanh chu thé caa hop ddng bao hiém 1a mot van dé twong ddi
phirc tap. Chu thé caa hop dong bao hiém bao gdm céc bén tham gia hop dong bao
hiém va nhitng nguoi c6 lién quan dén hop dong. Ngudi c6 quan hé truc tiép véi
hop ddng bao hiém la cac bén dwong su, tic 12 nguoi tham gia bao hiém va doanh
nghiép bao hiém. Nguoi dong vai tro trung gian giira cac bén duong su hoic
ngudi o vai trd gilp d& trong viéc 1ap va thuc hién hop dong bao hiém la nguoi
hd tro bao hiém hay ngudi trung gian bao hiém (dai ly bao hiém, mdi gidi bao
hiém). Ngudi trung gian bao hiém dwoc nhan mot khoan tién 1a hoa hong bao
hiém, c6 thé 1a hoa hong dai ly hodc méi gidi phi. Vi nhiéu nguoi lién quan dén
hop dong bao hiém nhu vay, chi can mot bén hoat dong khong ddng hoac tham chi
vuot tham quyén cia minh s& d& nay sinh tranh chap. Duéi day, t6i xin dwgc trinh
bay mét tranh chap lién quan dén van dé vé tu cach nhu mét dai ly bao hiém cua
mét trung gian bao hiém.

Ngay 16/1/1984, Velenzuela ky hop dong véi Seven Brothers dé van
chuyén 16 hang sb hiéu 940 tir cang Maconacon (Isabela) d¢én Manila trén tau M/V
Seven Ambassador.

Ngay 20/1/1984, Valenzuela mua bao hiém cho 16 hang (nguoi bao hiém la
South Sea Surety and Insurance Company, inc) véi gié tri bao hiém la 2.000.000 P
va duoc cap don bao hiém “Marine Cargo Insurance” sé 84/24229 cling ngay.

Ngay 24/1/1984, Valenzuela chuyén séc thanh toan phi bao hiém cho 6ng

Victorio Chua.
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Ngay 25/1/1984, tau Seven chim din dén tdn that toan bo 16 hang.

Ngay 30/1/1984, mot tam séc tri gid 5.625 P thanh toan phi bao hiém va tai
lieu dugc chuyén dén cho nguoi bao hiém nhung nguoi bao hiém khéng nhan.
Thay vao dd, South Sea hiy don bao hiém ma ho da cap véi ly do ngudi duoc bao
hiém khong nop phi dlng han nhu quy dinh & diéu 77 trong don bao hiém.

Ngay 2/2/1984, Valenzuela yéu cau South Sea tra tién phat vi pham hop
dong vi da khdng thuc hién nghia vu boi thudng theo quy dinh trong hop dong.

Ngay 11/5/1988, Toa an xir Valenzuela thiang kién.

Nhu vay, tai thoi diém xay ra ton that, don bao hiém da c6 hiéu luc hay
chua? Tai thoi diém d6, ngudi duoc bao hiém da chuyén tién thanh toan phi bao
hiém cho dng Chua. Hanh vi nay c6 duoc coi 1a nguoi dugc bao hiém d nop phi
bao hiém hay khong? N6i cach khac, can phai xac dinh 6ng Chua c6 duoc coi la
dai ly cua nguoi bao hiém hay khong.

Trén thyuc té, 5 ngay sau khi tau bi chim (ngay 30/1/1984) thi giam déc cua
6ng Chua moi nop séc cho bén South Sea. Ong Chua la trg 1y hanh chinh
(administrative assistant) duoc 10 nam cho cdng ty méi gisi bao hiém Columbia
Insurance Brokers Ltd. Ong ta duoc tra luong nhu mét tro Iy hanh chinh va duoc
nhan hoa hong trén co s& phi bao hiém cho méi vu mdi gigi thanh cong. Vi vay,
Valenzuela cho rang, véi hanh vi nhan séc thanh toan caa minh, 6ng Chua d4 hanh
dong véi tu cach 1a dai ly cua ngudi bao hiém theo diéu 301 cua Luat bao hiém
M2,

Vé van dé dai ly bao hiém, luat phap cac nuéc co nhiing quy dinh vé co
ban la tuong ty nhau. Vi du nhu diéu 306 Luat bao hiém My quy dinh rang: “Bat
ky cong ty bao hiém nao khi giao don bao hiém cho dai ly caa minh hay cho

ngudi moi gidi bao hiém s& duoc coi 1a dd uy quyén cho nguoi d6 thu phi bao

Any person who for any compensation, commission or ther thing of value, acts, or aids in soliciting,
negotiating or procuring the making of any insurance contract or in placing risk or taking out insurance, on
behalf of an insured other than himself, shall be an insurance broker within the intent of this Code, and
shall thereby become liable to all the duties requirements, liabilities and penalties to which an insurance
broker is subject”
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hiém cho minh va diéu nay bat dau c6 hiéu lyc tai thoi diém chuyén giao don bao
hiém™,

Ong Chua cho biét don bao hiém dugc chuyén dén cho 6ng ta tai van
phong ngay 21/1/1984 dé chuyén cho ngudi duoc bao hiém. Nhu vay, c6 thé coi
ong Chua dugc ngudi bao hiém uy quyén dé nhan phi bao hiém khi dén han.

Nhu vy, khi ton that xay ra, phi bao hiém d4 duoc nop cho dai ly cua
nguoi
bao hiém. Do vay, hop dong bao hiém d4 cé hiéu luc va nguoi bao hiém phai boi
thudng cho ngudi duoc bao hiém.

Vé van dé trung gian bao hiém, trong “Bdo hiém-Nguyén tic va thuc
hanh” David Bland c6 viét nhu sau [15;250] “Trung gian bao hiém gém hai loai
chinh: mdi gigi va dai ly (hoic dai dién). Mai gioi bao hiém 1a mot ca nhan hoic
mot cong ty ma toan bo thoi gian 1am viéc cua ho 1a thu xép bao hiém vai céc
cong ty bao hiém. Nguoi duoc bao hiém cé thé nhan dugc sy tu van doc 1ap tir
mot nguoi mdi gidi v& mot loat cac van dé bao hiém ma khong phai tra phi truc
tiép cho anh ta. Ngoai ra, méi gii con c6 thé thuc hién mot sé viéc nhat dinh nhu
soan thao cac diéu kién cua hop ddng, tién hanh giam dinh rai ro, cung cip dich
vu quan ly rai ro, ... Con dai ly (hay dai dién), trong thuat ngir bao hiém, 1a mot
ngudi duoc tra lwong dé 1am viéc cho moét cong ty bao hiém dé ban cac “san
pham” cua cbng ty cho ngudi mua. Nguoi dai 1y phai hanh dong theo cac diéu
khoan quy dinh trong hop dong dai ly. Néu dai ly hanh dong vuot quéa tham quyén
cho phép hoic tuyén bd 1a mét dai ly trong khi khong phai 1 nhu vay (hoac khong
con la dai ly nira) thi khi d6 anh ta c6 trach nhiém boi thuong cho bat cir nguoi
nao ma anh ta da ky hop dong.”

Tir tranh chdp trén, ta thay rang, bén bao hiém, do khéng muén béi thurong,
da tron trénh bang cach Idp ludn rang éng Chua, nguoi da nhdn phi bao hiém tor

nguoi dwoc bao hiém mét ngay trueéc khi tén that xay ra, khong phdi 1a dai Iy cua

% "Any insurance company which delivers to an insurance agent or insurance broker a policy or contract of
insurance shall be deemed to have authorised such agent or broker to receive on its behalf payment of any
premium which is due on such policy of contract of insurance at the time of its issuance or delivery or
which becomes due thereon”
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minh. Mdc du trong tranh chdp nay nguoi diwoc bdo hiém vdn duwoc béi thurong
nhung trén thuc té, trong nhiing tranh chdp twong tu, da cé rat nhiéu truong hop
nguoi dioc bao hiém khong thé ddi dicoc boi thuong. Do vdy, dé dam bdo quyén
loi cho chinh minh, nguoi dwoc bao hiém can thédn trong khi 1am viéc véi dai ly

bao hiém, méi gigi bao hiém hay céc trung gian bdo hiém.

Il. TRANH CHAP LIEN QUAN DPEN VIEC BO SUNG THEM RUI RO
PUQC BAO HIEM
(Xem thém phu luc 3)

Sau khi ky hop ddng bao hiém hoic cap don bao hiém, néu ngudi duoc bao
hiém thay can bo sung, sira d6i mot s6 diéu thi phai thdng bao cho ngudi bao hiém
biét. Khi nguoi bao hiém chip nhan, ngudi duoc bao hiém da nop thém phi va
ngudi bao hiém cip gidy bao hiém bd sung hoic don bao hiém thay thé thi gidy
chung nhan bao hiém b sung nay ciing c6 gia tri nhu mot don bao hiém va 1a mot
bo phan khong thé tach roi ciia don bao hiém. Van ban sira ddi hop déng bao hiém
la mot tai liéu do hai phia cung ky, néu rd cac bd sung, diéu chinh caa hop dong
ban dau. Tuy nhién, nhu thé ndo thi duoc coi la nguoi bao hiém d& chap nhan viéc
stra d6i b6 sung cac diéu khoan, nhit 1a diéu khoan vé mé rong hay thu hep rai ro
dugc bao hiém. Dudi day, t6i xin duoc trinh bay mét tranh chap lién quan dén
viéc mé rong rai ro bao hiém.

New York Marine & Insurance Company (NY Co), mét cong ty bao hiém
hoat dong tai New York théng qua dai ly diéu hanh 12 Mutual Marine Office
(MMO) ky hop d6ng bao hiém véi Tradeline, mot to chic chuyén cung cap hang
hoa va va van chuyén hang hoa bang duong bién cua United Arab Emirates.
Tradeline khdng dam phan truc tiép voi NY Co ma théng qua Frenkel & Co.inc
(Frenkel), mot cong ty mdi gigi bao hiém cua An o ¢ van phong tai New York.
Frenkel khong phai dai ly cia MMO hay NY Co. Frenkel thuong lugng véi NY
Co qua MMO dé lay hop dong bao hiém cho Tradeline. Tradeline ky hop dong
ban hai 16 hang Diammonium phosphate (DAP) véi khéi luong 1a 28.000 MT va
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29.509,155 MT cho Deepak Fertilisers and Petrochemicals Corp.Ltd (Deepak),
mot cdng ty chuyén nhap khau phan bon dé bén trén thi truong An Do.

Hop ddng bao hiém s 10490MC594 dugc MMO thay mit NY Co cip cho
Tradeline thang 5/1994, c6 hiéu luc tir ngay 9/5/1994 dén ngay 1/11/1998. Hop
ddng gém 50 diéu khoan duoc thé hién dudi dang ban in, mot sé diéu khoan duoc
dan chiéu hoac dinh kém trong d6 c6 mét sé noi dung nhu: diéu kién bao hiém Ia
ICC (C); diéu 43 trong hop ddng cho phép Tradeline duoc quyén cip ching nhan
biao hiém (“evidence of insurance”) cho khach hang ctia minh dudi dang
“Certificates of Special Policies Insurance”, dé theo d6, khach hang caa Tradeline
c6 thé doi bdi thuong truc tiép tir NY Co trong trudng hop xay ra ton that do rai ro
duogc bao hiém gay nén.

Thang 4/1998, Deepak ky hop ddng mua béan véi Tradeline vai hang hoé la
Diammonium phosphate (DAP) duoc van chuyén lam 2 chuyén tir Mexico vé
cang Kandla trén tau M/V Guardian (tau do Tradeline thué). Tradeline c6 trach
nhiém mua bao hiém cho hang hoa véi khdng gian bao hiém Ia “tir kho dén kho”
(warehouse to warehouse) va cac rai ro c6 thé xay dén véi hang hoa lién quan dén
qué trinh chuyén tai.

Tradeline cip cho Deepak hai don bao hiém “Special Marine Policies”
(SMP) s6 367 va 368. Ca hai ching tir bao hiém nay déu ghi rd diéu kién bao
hiém 1a London ICC loai C, thém rui ro chién tranh va rui ro dinh cong. Deepak
thanh toan toan b tién hang cho Tradeline va hoan thanh nghia vu theo hop déng.

Ngay 18/4/1998, 2 16 hang DAP duoc béc 1én tau M/V Sea Guardian tai
cang Lazaro Cardenas (Mexico) véi 2 van don, theo dé cang do hang la Kandla
(An D9). Tuy nhién dén ngay 28/5/1998, tau Guardian cap cang Kandla nhung do
cau cang dang bi cAm nén hang duoc chuyén xudng xa lan dé dua dén cau tau.
Qua trinh chuyén tai nay kéo dai dén ngay 8/6/1998. Hang d& ra dugc dit ¢ cau
tau va cac khu vuc khéc trong pham vi cho phép cua cang, va bat dau duoc Rishi
Shipping (Rishi), dai ly kho van ctiia Deepak, sap xép, d¢ong bao.

Ngay 28/5/1998, Rishi thdng bao cho Deepak biét tinh hinh thoi tiét & cang

rat u am va ho khong nén mao hiém véi troi mua va gii fax cho Deepak biét,
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khuyén Deepak nén mua thém bao hiém cho rui ro nuéc mua. Cung ngay hdm do,
Deepak gui lai fax cho Tradeline, clng véi ban viét tay véi noi dung “1am on lam
ngay nhitng gi can thiét” (“please do the needful immediately”), dong thoi cho biét
la ho khéng mudn tang chi phi && mua bao hiém diéu kién A ma chi mua thém rui
ro nuéc mua cho diéu kién bao hiém hién tai va chi mua cho 16 hang 21.000 MT.

Ngay 5/6/1998, sau hang loat trao doi gitta Tradeline va Frenkel, gita
Frenkel va MMO, MMO ddng y diéu kién bao hiém nhu trén cong thém rii ro
nudc mua va dua ra mic phi bao hiém méi 1a 1.5 cents cho 100 USD gia tri bao
hiém. Deepak chap nhan diéu kién trén va Tradeline d4 cap lai don bao hiém SMP
cho Deepak, véi noi dung duoc sira nhu sau: “diéu kién bao hiém Ia ICC loai C,
rai ro chién tranh, rui ro dinh cong va bao hiém thém rui ro nudc mua c6 hiéu luc
tir ngay 5/6/1998, noi tra tién boi thuong 13 An Do”. Frenkel chap thuan SMP 377
va 378 thay thé cho SMP 367 va 368 va 2 SMP méi nay c6 hiéu lyc tir 5/6/1998.
Tradeline da phé chu chir “cancelled” (huy bo) Ién SMP 367 va 368.

Ngay 9/6/1998, trong qua trinh d& hang thi mot con béo ap tgi cang Kandla
kém theo gi6 manh, mua 16n va nudc tridu dang cao. Khi con béo 4p téi thi co
khoang 12.500 MT hang dang duoc chuyén tai tir tau Guardian. Khoang 5.000 MT
hang da duoc dong gdi va chuyén di. Trén tau Guardian van con khoang 36.500
MT hang va tau duoc dua ra khoi cang Kandla, 1anh nan tai cang NPT (An Do).

Ngay 12/6/1998, Deepak théng bao ton that do con bdo cho NY Co théng
qua Frenkel va dua ra cac khoan doi NY Co béi thuong. Ngay sau d6, MMO, thay
mat cho NY Co, moi Tata Marine Services (bén nay sau d6 da thué J.B Bada
Surveyors) dén giam dinh ton that. Sau d6, ngay 21/9/1998, MMO gui thu cho
Deepak tir chbi boi thuong cho cac thiét hai trén va tranh chap phat sinh. Tradeline
kien MMO khong thuc hién nghia vu bdi thuang cho Deepak. NY Co bac bo va
cho rang hop dong bao hiém vo hiéu ngay tir dau vi Tradeline va Deepak da vi
pham nguyén tac trung thuc trong bao hiém khi da khong thong bao tuong tan tinh
hinh thoi tiét & cang d& hang cho NY Co khi mua thém rii ro nudc mua.

Toa an My phan quyét nhu sau:

+ BA&c bo c4o budc cua NY Co 1a hop dong bao hiém vé hiéu.

Pham Th; Thanh Ha — A19 K42E KTNT 28



Tranh chdp va gidi quyét tranh chdp phat sinh trong hop d@ong bdo hiém hang hoa xudt nhap khdu chuyén che bang duwong bién

+ Tradeline va Deepak khong duoc boi thuong cho thiét hai tir rai ro nuge mua do
d4 vi pham nguyén tic trung thuc trong bao hiém khi da khong thdng bao cho NY
Co hay MMO biét vé tinh hinh thoi tiét xau.

+ Deepak dugc bdi thuong mot phan thiét hai theo hop dong bao hiém va chang
tir bao hiém ban dau 1a SMP 367 & 368, véi so tién bdi thuong 1a 410.879,70
USD.

Tinh hudng nay an chira nhiéu van dé; tuy nhién, toi xin duoc tap trung
phan tich van d¢ sira di, bd sung cac diéu khoan cua hop ddng bao hiém.

Theo théng I¢, nguoi dugc bao hiém cd nghia vu thong bao nhiing truong
hop c6 thé 1am ting rai ro hozc 1am phat sinh thém trach nhiém caa doanh nghiép
bao hiém trong qua trinh thuc hién hop dong bao hiém theo yéu cau cua doanh
nghiép bao hiém. Deepak d4 khong vi pham nghia vu nay. Tradeline duoc xem
nhu 12 dai ly cua NY Co khi ky phat SMP 377 & 378 cho Deepak (diéu 43 trong
hop ddng bao hiém giita NY Co va Tradeline cho phép Tradeline duoc cp ching
nhan bao hiém cho khach hang cua minh). Deepak ciing d& cung cap day du moi
thdng tin vé tinh hinh chuyén hang va diéu kién thai tiét cho Tradeline khi yéu cau
Tradeline mo rong thém rai ro nuéc mua. Vi vay, Deepak khdng vi pham hop
ddng va yéu cau doi bdi thuong cua Deepak can phai duoc giai quyét can cir trén
SMP 377 & 378.

Mic du Deepak khéng hoan toan trung thuc khi yéu cau mua thém rai ro
nuge mua. Deepak gan nhu chéc chén rai ro trén sé xay ra sau thdng bao cua Rishi.
Deepak ciing chi mua thém rai ro nudc mua cho 16 hang con dang duoc d& xudng.
Nhu vay, tai thoi diém bo sung thém rai ro vao don bao hiém, rai ro gan nhu chac
chin xay ra. Tuy vay, don bao hiém mai ndy van cé hiéu luc vi nguoi bao hiém
biét diéu d6. Nguoi bao hiém hoan toan cé quyén tir chbi yéu cau nay. Tuy nhién,
MMO da dong y va coi nhu NY Co dong y vi tir ¢au thuong vy, MMO d4 thay
mat NY Co dé giao dich vgi Tradeline dé cap don bao hiém cho Deepak.

Mic di NY Co ky hop dong bao hiém vai Tradeline nhung NY Co van
phai boi thuong cho Deepak vi Deepak ddng la nguoi duoc bao hiém theo hop

ddng bao hiém nay. Khi Deepak tuyén b minh 1a nguoi dugc bao hiém thi bén
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NY Co khdng phu nhan. Mit khéac, diéu 1 caa hop dong ciing quy dinh nguoi
dugc bao hiém la bat ky ai c6 quyén loi bao hiém tai thoi diém xay ra ton that.

Tir tranh chdp trén ta thay rang, van dé chi yéu 1a viéc xac dinh xem nguoi
duwoc bao hiém co trung thuc va thién chi cung cdp day du théng tin vé hanh trinh
cua hang hoa cho nguwoi bao hiém khi muén thay doi diéu kién bao hiém hay
khéng. Khi muén bé sung hay sira doi cac diéu khoan trong hop dong bdo hiém,
nguoi duoc bdo hiém phdi dam bao cung cdp day di thong tin vé thuc té van
chuyén hang hoa va cac diéu kién co lien quan cho nguoi bao hiém. Nguwoi bdo
hiém can phai kiém tra mgt cach ky ludng théng tin trén va can trong ra quyét

dinh xem ¢ nén mg réng diéu kién bao hiém hay khong.

I1l. TRANH CHAP LIEN QUAN PEN VIEC GIAl THICH MQT PIEU
KHOAN TRONG PON BAO HIEM
(Xem thém phu luc 4)

Hop ddng bao hiém I1a mét loai hop déng twong déi phic tap véi rat nhiéu
diéu khoan duoc in truc tiép trén hop déng hoic dan chiéu dén mot diéu kién bao
hiém nao d6. Viéc hiéu dang céc diéu khoan nay khéng phai 1a mét van dé don
gian, nhat 1a d6i bén ma ngdn ngir trén hop dong Ia ngoai ngit. Dudi day tdi xin
dugc trinh bay mot tranh chip lién quan dén viéc giai thich diéu khoan
“derangement” trong don bao hiém hang déng lanh.

Ngay 30/7/1996, Commercial Union cidp mot don bao hiém hang hoa
chuyén cho bang duong bién cho Sea Harvest vai doi tuong bao hiém 14 16 hang
tdm dong lanh. Trong don bao hiém c6 diéu khoan “hang dong lanh”
(“refrigeration clause”) quy dinh “hang dé hong, can kiém soat nhiét do va cac rai
ro dugc bao hiém la moi rai ro 1a nguyén nhan vat Iy tir bén ngoai dan dén ton that,
hu hai cho hang héa ngoai trir hang hoéa bi hong nhung nguoi duoc bao hiém
khong ching minh duoc 14 hang bi hong 1a do thiét bi 1am lanh bi hong hoic 15i
ky thuat (“derangement”) truc tiép gay ra; hoac hang bi hong l1a do tau bi méc can,

bi chim hoic dam va truc tiép gay ra”.
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Ngay 30/10/1998, Sea Harvest gui chuyén hang gom 3.600 thing tdm déng
lanh cho Sea-Land Service Inc (Sea Land) dé ché 16 hang tdm nay tir Bangkok
(Thai Lan) sang Philadelphia (Pennsylvania). Sea Land dong y duy tri nhiét do
cho 16 hang ¢ -4°F trong subt hanh trinh. L6 hang cap cang California ngay
2/11/1998. Vai ngay sau do, 16 hang duoc Union Pacific Rail van chuyén dén
Chicago. L& hang dén Chicago ngay 16/11/1998 va dugc chuyén dén kho cua
CSX, mot tap doan van tai caa My, trudc khi duoc chuyén di Philadelphia.

Tai mot diém nao d6 trong qué trinh chuyén tai, Sea Land d4 quén khong
gan “gen-set” (thiét bj cung cip dién cho bo phan 1am lanh & cac container ché
hang dong lanh) vao container tdm nay. Trudc khi 16 hang dén Philadelphia, Sea
Harvest da duoc dai dién cua Sea Land thong bao la 16 hang da roi Chicago ma
khong co “gen-set”.

Ngay 18/11/1998, Sea Harvest khiéu nai Commercial Union doi boi thuong
cho toan bo gi4 tri 16 hang. Sea Harvest doi bdi thuong 230.005,79 USD véi ly do
hang bi ton that toan bo trong qua trinh chuyén tai. Dém hém sau 16 hang dén
Philadelphia. Theo su chi dao cia Commercial Union, Scott Eslinger of Luard &
Company tién hanh giam dinh 16 hang va két luan rang 16 hang d4 khong duogc lam
lanh trong 2,5 ngay. Trong b&o cdo c6 ghi: "Khi mé mot thung duoc iy & tang
trén ria container, ching t6i khdng thiy c6 da trong céc tii nhua; ting con tdm
dugc sip thang hang va khodng c6 vé gi 1a ching dugc lam déng ddng thoi voi
nhau. Ching t6i cho 1 s6 tdm nay da duoc ra dong roi 1am déng lai”. Khi Eslinger
giam dinh 16 hang thiy nhiét do trong container giao dong tir -4 dén 1,5°F . Viéc
gidam dinh mau hang duoc ca Certified Laboratories va Michelson Laboratories
tién hanh va ca 2 déu thay c6 mot sé lugng tdm da bi hong. Theo quy dinh cua
FDA (US Food and Drug Administration) thi 16 hang nay khdng duoc chap nhan
va khong du tiéu chuan cho con nguoi sir dung. Vi vay, 16 hang cudi cung da bi
yéu cau tiéu hay.

Ngay 7/1/1999, Commercial Union thong bao ngay cho Sea Harvest biét ho
tir chdi boi thuong, trir 7 thaing tdm khéng dugc giri kém trong ciing chuyén hang,

voi ly do la Sea Harvest dd khéng dam bao viéc bao quan hang hoa ding tiéu
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chuan vi ho d4 quén khdng gan “gen-set” vao container theo nhu quy dinh trong
don bao hiém. Mat khac, don bao hiém khong bao hiém cho rui ro trén (diéu
khoan "derangement").

Trong don bao hiém, Sea Harvest dd cam két s& dam bao hang hoa duogc
bao quan tét ngay tir dau hanh trinh nhung ho d4 khéng xuat trinh dugc bing
chung ching minh diéu d6. V& phia Commercial Union, ho ciing dd khong tu
minh kiém tra tinh trang bao quan cua 16 hang khi ky phat don bao hiém. Chu tich
cua Sea Harvest khang dinh rang ho da cung cap bang chang chitng minh hang
dugc bao quan tét dudi dang gidy chang nhan pham chat do nha cung cap cap.
Commercial Union phi nhan diéu nay va khang dinh rang ho khong hé nhan duoc

mot gidy chung nhan chat luong nao cho dén ngay 11/8/1998.

Toa &n d4 &p dung Luat Hang hai dé phan tich don bao hiém trén va phan
quyét riang viéc khéng gan “gen-set” khdng cau thanh sy ¢b “hong héc thiét bi lam
lanh” (“derangement or breakdown of refrigeration machineries”), do vay khong
thuoc khong gian bao hiém. Mat khac ciing khong can thiét phai xac dinh xem liéu
Sea Harvest c6 ching minh dugc hang hda duoc bao quan tét hay khong.

Toa &n da giai nghia tir “hong hdc (“derangement”) nhu sau: “Dé duogc coi
la “hong hoc” thi may moc phai bi truc tric vé chuc nang khi dang van hanh, khéac
hoan toan véi viéc may hoan toan khéng hoat dong don thuan hay hoat dong
khéng hét nang suat do con ngudi diéu chinh”. “derangement or breakdown of the
refrigeration machinery” chi dugc coi 1a mot diéu khoan trong hop dong bao hiém
khi tén that xay ra 1a do sy hong hoc vé mat co khi cua thiét bi 1am lanh. “hong
hoc thiét bi 1am lanh” khong dugc 4p dung trong truong hop quén khong gan
“gen-set” vao container. Do vay, ton that roi vao trudng hop loai trir cuia don bao
hiém.

Nhzr vdy, tranh chdp phét sinh 1a do cac bén @4 hiéu khong théng nhdt vé
mét dieu khoan quy dinh trong don bao hiém. Cu thé 1 ngusi bao hiém va nguoi
dwoc bao hiém da hiéu khac nhau vé thudt ngir “derangement” trong don bdo

hiém. Trong thwong mai quéc té, van d@é hiéu ding nhing quy dinh trong hop
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dong 1a mét van dé vo cung quan trong, nhat 1a khi cac bén trong hop dong lai
thugc cac qudc gia khac nhau, siz dung ngén ngéz khac nhau. Do vdy, khi tham gia
thirong mai quac té, khdng chi trong linh viec bao hiém, cac bén can luu y vén dé
ngdn ngi cua hop dong, nhiing vdn dé nao phic tap can duwoc quy dinh va gidi
thich ré rang, cang cu thé cang tot dé tranh phat sinh tranh chadp.

IV. TRANH CHAP LIEN QUAN PEN RUI RO TAU BI MAC CAN

(Xem thém phu luc 5)

“Rui ro mac can” 1a mot trong nhitng rai ro thuong xay ra va gay ton that
khé& nang né trong van chuyén hang héa bing duong bién. “Mac can la truong hop
déy tau sat lién véi day bién hodc cham phai mot chuéng ngai vat khac 1am cho
tau khong thé tiép tuc hanh trinh binh thuong va thuong phai nho dén su gidp do
ctia bén ngoai” [5;98]. Thong thudng, s& phai mat mot khoang thai gian khic phuc
dé tau co thé dau ndi va bat dau hanh trinh trg lai. Néu trong khoang thoi gian nay
hang hoa duoc van chuyén trén tau, nhat 1a hang luong thuc thuc pham dé hong,
bi t6n that thi cd thudc trach nhiém cua nguoi bao hiém khong néu diéu kién bao
hiém c6 bao hiém cho rui ro mic can? Dudi day tdi xin duoc trinh bay mét tranh
chap lién quan dén rui ro mic can trong hop dong bao hiém cho mét 16 hang chudi.

Ngay 23/6/1933, Universal Ins.Co (Universal, ngudi bao hiém) da cip cho
Lanasa Fruir Steamship & Importing Co. Inc.(Lanasa, ngudi duoc bao hiém) mot
don bao hiém moi rui ro tai hoa cua bién va thém diéu khoan tau ludn ludn dau ndi,
vé6i ddi tuong bao hiém 1a 16 hang chudi duoc ché trén tau Smaragd (tu cua Na
Uy).

Khi dang hanh trinh tir vinh Chesapeake dén Baltimore ngay 21/7/1935 thi
tau bi mac can. Trudc khi tau noi Ién thi 16 hang chudi tra nén chin quéa va bi hong,
gay ton that toan bo. Lanasa cho rang ton that thudc rai ro duoc bao hiém gay ra
va yéu cau Universal boi thuong nhung Universal d tir chdi. Tranh chap phét sinh.

Toa &n chi tap trung vao phan tich diéu kién bao hiém va cho rang ton that
la do rui ro dugc bao hiém gay ra. Tuy nhién, viéc 16 hang chudi bi ton that 1a do
nguyén nhan tryc tiép tir viéc tau bi mac can hay la do noi ty caa 16 hang? L6 hang

chudi c6 dugc van chuyén trong diéu kién tét khdng va liéu chiing con cé thé ban
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duoc ¢ cudi hanh trinh théng thuong hay khdng? Van dé nay da khong duoc dé
cap dén trong qua trinh xét xa. Moi phan quyét cua Toa &4n déu mac dinh rang 16
hang dugc van chuyén trong diéu kién tét va hoan toan cé thé ban dugc & cang
dén néu tau khéng bi mac can va hanh trinh khéng bi cham.

Viéc thdi rira cia hang hoa dé hong do noi ty cia hang hoé trong qué trinh
tau bi cham do tai hoa cua bién khong thuoc diéu kién bao hiém hang hoa chuyén
cha bang duong bién théng thudng, trir phi rai ro nay duoc quy dinh rd trong don
bao hiém. Va dé dugc boi thuong cho tén that nhu trén, ngudi duoc bao hiém phai
chung minh duoc riang tau khdng chi don thuan bi tri hodn hanh trinh ma con bj
huy hoai do tau phai di chéch hanh trinh, vi du nhu phai vao cang lanh nan va neo
dau & d6 qua lau dan dén hang hoa bi ton tht.

Nhu vay, nguyén nhan tryc tiép dan dén ton that trong tinh hubng trén cé
phai do ndi ty cua hang hoa khéng? Va nguyén nhan nhu thé nao thi dugc coi la
nguyén nhan truc tiép? Theo Lord Shaw, tham phén trong vu kién giira Leyland
Shipping Company va Norwich Union Fire Insurance Society (1918) A.C. 350,
368-371, nguyén nhan tryuc tiép khong c6 nghia 1a nguy@n nhan gan nhit vé thoi
gian. Nguyén nhan tryc tiép phai 12 nguyén nhan chinh gay ra phan tng. Phan tng
nay cé thé dugc duy tri khi cdc nguy@n nhan khac phat sinh nhung khdng bi phé
huy bdi cac nguyén nhan do (“The cause which is truly proximate is that which is
proximate in efficiency. That efficiency may have been preserved although other
causes may meantime have sprung up which have yet not destroyed it, or truly
Impaired it, and it may culminate in a result of which it still remains the real
efficient cause to which the event can be ascribed").

Trong vu tranh chiap ma Lord Shaw xét xu gitta Leyland va Norwich thi
con tau bi roi vao ving 16¢ xody va bi hu hai nghiém trong. DU cac nhan vién ctu
ho da c6 gang bom nudc ra khoi tau nhung con tau van bi gdy phan than sau va
chim. R® rang con tau bi ton that do rui ro tai hoa cua bién vi nudc bién da dap
manh vao man tau va 6 at tran vao trong tau. Nhu vy viéc nudc tran vao trong tau
la nguyén nhan sau cing (vé mat thoi gian) khién tau bi chim nhung né khéng

phai 1 nguyén nhan truc tiép. Nguyén nhan tryuc tiép 1a tau bi roi vao ving lc
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xody. Do vay, ton that trén roi vao rai ro bi loai trir néu ngudi dugc bao hiém chi
mua bao hiém theo diéu kién théng thuong.

Tré lai tranh chap chinh, gia st mot 16 hang dé hong bi ton that do tau bi
mac can thi 16 hang s& do vay sé& bi thdi rira mot khoang thoi gian khé 1au sau do,
trudc khi tau vé& dén cang dén, va vi ly do an toan cho thuy thu doan, 16 hang sé
phai bi y&u cau ném xudng bién. Néu nguoi bao hiém cé thé chang minh ring 16
hang chudi bi ton that 1a do ngay tir dau ngudi dugce bao hiém va nguoi chuyén
cho da khéng bao quan hang dung cach hoac do noi ty cua 16 hang va viéc tau bi
mac can khdng phai 1a nguyén nhan tryc tiép gy ton that thi ho d khong phai boi
thuong. Tuy nhién, trong truong hop nay, ngudi ta khéng tim thiy bang ching
nao ching minh 16 hang khdng dugc bao quan tét ngay tir dau hay hang héa c6 noi
ty. Ngudi bao hiém d3 khong truc tiép kiém tra tinh trang cua 16 hang khi ching
duoc xép 18n tau dé van chuyén. Do vay, Toa d4 xir rang ton that chi c6 thé do tau
bi méc can, phai ding hanh trinh trong mot khoang thoi gian nhat dinh nén chudi
tré nén chin qué va hong. Vivay, nguoi bao hiém phai boi thuong cho ngudi dugc
bao hiém.

“Tau mdc can” 1& mét rai ro kha phé bién trong vdn tdi bién. Tuy nhién, nd
c6 phdi 1a nguyén nhan truc tiép gay ton that cho hang hdéa hay khong lai 1a mét
vdn dé khac. Trong tranh chdp trén, nguoi bdo hiém da chii quan, khong kiém tra
hang hoa truéc hanh trinh. Ho ciing khong chizng minh duwoc ton that 1a do dn ty
cua 16 hang. Do vdy, mdc di chua chdc tau mdc can 1a nguyén nhan tryc tiép gay
ra ton that nhung nguoi bdo hiém van phdi béi thuong. Pay cing la bai hoc cho
cac doanh nghiép bdo hiém, phdi kiém tra tinh trang chdt liong cia hang hoa
triréc hanh trinh, nhdt 1a nhing logi hang dé huir hong nhw hang rau qua va thay
hdai san.

V. TRANH CHAP LIEN QUAN PEN KHONG GIAN BAO HIEM
(Xem thém phu luc 3)

Khong gian trach nhiém cua ngudi bao hiém thuong duoc quy dinh trong

hop dong bao hiém théng qua diéu kién bao hiém. Gia sir, néu diéu kién bao hiém

la “tir kho dén kho” (“warchouse to warehouse™) thi trach nhiém cta ngudi bao
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hiém, vi du nhu theo quy dinh cia Cong ty Bao hiém Viét Nam nhu sau: “Trach
nhiém cua ngudi bao hiém bat dau co hiéu luc tir khi hang héa dugc bao hiém roi
khoi kho hay noi chtra hang tai dia diém ghi trong don bao hiém dé bét dau van
chuyén. Trach nhiém nay tiép tuc ¢ hiéu lec trong qua trinh van chuyén binh
thuong va két thic khi hang duoc giao vao kho cia ngudi nhan hang” [5;167].
Viéc xac dinh mot ton that c6 thuoc khdng gian trach nhiém cua ngudi bao hiém
hay khéng ciing thuong gay tranh chap giita cac bén. Dudi day tdi xin duogc trinh
bay mat tranh chap lién quan dén khong gian trach nhiém cua ngudi bao hiém.

Quay lai véi tranh chap giita NY Co va Tradeline duoc trinh bay ¢ phan II
chuong 11, @& lanh nan khi con bdo 4p toi cang 1am hang Kandla (An D9), tau
M/V Sea Guardian duoc dua dén cang INPT (An D9).

Trong don khiéu nai doi boi thuong, Deepak néu ra 7 ton that véi téng
thiét hai 13 1 549 853,70 USD, cu thé: (1) 1.650 MT DAP (khoang 399.300 USD)
bi t6n that do chim xa lan khi dang chuyén tai tai cang Kankla; (2) 1.054,06 MT
DAP (khoang 255.082,52 USD) bi tn that do bi mit trén bo tai cang Kandla do
nuéc mua va nudc thay triéu 18n cao dén 9 mét; (3) 2.672,92 MT DAP (khoang
471.978,24 USD), gi4 tri bao hiém trir di gia tri hang ctu duoc) bi ton that do lut
trén khu vuc cang Kandla, 16 hang nay da duoc chuyén 1&n xa lan tir tau va chuyén
lén bo, dat trong khu vuc cho phép caa cang; (4) Chi phi han ché va khic phuc
thiét hai, gém chi phi thay thé bao bi, phu phi van chuyén va va tong chi phi cho
hoat dong truc vét hang 1a 30.7703,87 USD; (5) Chi phi van chuyén, xép d& va
luvu kho hang tai cang lanh nan (cang JNPT) la 280.754,463 USD; (6) 566,53 MT
DAP bi ton that do nuéc mua tai cang JNPT, thiét hai khoang 100.454,48 USD
(d3 trir di gia tri s6 hang cau dugc); (7) 566,53 MT DAP bi mat trong qua trinh d&
hang tai cang lanh nan (cang JNPT), thiét hai 11 579,70 USD.

Piéu kién bao hiém duogc quy dinh trong hop dong la London ICC (C), sau
d6 bo sung thém rai ro nuéc mua. Theo Diéu 8 cua ICC (C) thi thai han hiéu luc
cia hop dong bao hiém Ia tir khi hang roi kho cua Tradeline, tiép tuc trong qua
trinh van chuyén va chuyén tai thong thuong va két thuc khi: (1) hang duoc giao

dén kho cudi cing hoic duoc cét giir tai diém dén duoc ghi trong hop dong; (2)
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hang dugc giao dén bat ky nha kho nao hoic dia diém cét giir hoic tai diém dén
duoc ghi dudi day, theo d6 thi ngudi duoc bao hiém cé quyén chon hoic 13 tai
diém cét gitr ngoai chuyén tai thdng thuong, hoic Ia tai diém dé phan phéi, hoic 1a
sau 60 ngay ké tir ngay hoan tat viéc d& hang.

Nhu vy, khi hang dugc d& 1én bd va dua vao tam kiém soat cua Rishi
shipping (dai 1y kho van cua Deepak) thi trach nhiém ctia ngudi bao hiém cham
dut. Vi vay, moi ton that ké tir sau thoi diém nay s& khong thudc trach nhiém cua
nguoi bao hiém. Do vay, phan quyét ciia Toa an rang NY Co khong phai chiu
trach nhiém di véi tén that khoang 1.056 MT DAP bi cuén khoi bd Kandla va
khoang 2.672 MT DAP bi thiét hai khi dang ¢ trén bo thuoc khu vuc cang Kandla
la hoan toan hop ly. Mat khac, khoan doi boi thuang 30.703,87 USD cho chi phi
ctru vét va khdi phuc lai sé hang bi thiét hai tai bo cang Kandla 1a khéng duoc
chap nhan vi ban than sé hang nay khdng thudc dién duoc bao hiém khi ton that
xay ra.

Deepak doi boi thuong cho khoan chi phi ma bén nay da bo ra dé van
chuyén va luu kho hang tai cang lanh nan theo diéu 12 cta ICC (C): “Ngudi bao
hiém s& bdi thuong cac khoan chi phi hop ly phat sinh dé d& hang, luu kho hay
chuyén hang dén noi 1anh nan khi tu c6 nguy co gap rai ro ma rui ro nay thuoc

% Tuy nhién, truge hét ta phai khing dinh dugc rang hang hoa

diéu kién bao hiém
dugc dua dén cang lanh nan do nguyén nhan gi, c6 phai do xay ra rai ro duoc bao
hiém hay khong. Thuc té hang duoc van chuyén dén cang JNPT 1a do cang Kandla
bi dong cira do diéu kién thoi tiét co bdo. Ma trong hop dong bao hiém khdng cé
rai ro cang bi dong cira hay rai ro bdo. Vi vay ma NY Co khong phai boi thuong
cho Deepak ton that nay.

Vé yéu cau doi boi thuong khoang 566 MT DAP bi ton that do bi ngim
nuéc mua tai mot ham hang & JNPT. Vi chiing ta khdng thé khang dinh trong tinh

trang nay hang hoa c6 duoc coi 1a dang chuyén tai (“in transit”) hay khoéng. Mat

* «“where, as a result of the operation of a risk covered by this insurance, the insured is terminated at a port
or place other than that to which the subject-matter is covered under this insurance, the Underwriters will
reimburse the Assured for any extra charges and reasonably incurred in unloading, storing and forwarding
the subject-matter to the destination to which it is insured hereunder”
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khéc, Deepak khang dinh rang s hang nay bj ton that mot phan 1a do sy lo 1a cua
cdng nhan béc d& hoac do 15i thiét bi tai cang JNPT. Vi vay, NY Co ciing khdng
c6 trach nhiém boi thuong cho ton that nay.

Tir tranh chdp trén, ta thdy rang, xac dinh mét ton that c6 thuge khdng gian
bao hiém hay khong 1a mét van dé kha phiic tap, cac bén can lweu y hai diéu khodn
chung la:

(1) Piéu khoan vé nguyén nhan tryc tiep: nghia Ia trach nhiém cua nguoi
bao hiém doi véi doi tirong bdo hiém chi dieng lai & nhiing rii ro dwoc bdo hiém
la nguyén nhan tryc tiép gay ra ton that;

(2) Piéu khoan vé hanh trinh: nghia la khdng gian va thoi gian trach nhiém
cia nguoi bao hiém doi véi doi turong duroc bao hiém. Khong gian “tir kho di dén
kho dén” thi kho di 14 kho ma & @6 hang hoa da duwoc tdp trung san sang, cho dé
boc 18n phurong tién vén tdi dé cho ra cang roi boc xuong tau. Con kho dén 1a noi
chiza hang cia nguoi nhdn, hay 1a noi tdp két d@é phan phéi hang. Song trén thyc
té, do tdp quan thuwong mai quéc té khdng gian trach nhiém cua nguoi bdo hiém
@4 bj thu hep, chi con 1a “fir cang dén cang”, tham chi chi 1a “zr lan can dén lan
can”. Va thoi gian 12 bat dau tir khi hang duoc xép 18n phuwong tién vdn tdai dé ra
cang, thuc hién hanh trinh va két thic khi hang 74 duwroc xép vao kho an toan hogc
la sau 60 ngay ké tir ngay 16 hang cudi cing duwoc do ra khdi tau bién, tuy thoi
gian nao dén trudc.

Va trach nhiém chitng minh ton that 1a do rui ro duoc bao hiém gay nén lgi
thugc vé nguoi diroc bao hiém. Néu nguoi dwoc bao hiém khdng lam duwoc viéc
nay sé khéng duwoc béi thuong.

VI. TRANH CHAP XUNG QUANH “TUYEN BO TU BO HANG” VA VIEC
TRUC VOT MOT LO HANG BI PAM
(Xem thém phu luc 6)

“Ruii ro tau ¢am” 1a mot trong nhitng rai ro gay ton that nang né cho nguoi
duoc bao hiém. “bam la sy viéc cong cu van chuyén bi chim han xuéng nuéc va
khéng thé tiép tuc hanh trinh dugc nira. Néu tau chi ngap mot phan hozc con bap

bénh trén mat nudc thi khong goi la dam, vi truong hop nay thuong xay ra khi
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song to, gi6 16n, trir khi ngudi ta chitng minh dugc riang do tinh chat cua hang hoa
cho trén tau nén tau khong thé chim sau hon duoc nita” [5;101]. Théng thuong,
khi tau d& bi dam thi ton that toan bo voi sb hang cho trén tau 1a khdng thé tranh
khoi va rat khé dé khdi phuc lai. Bé duoc bdi thuong, ngudi duge bao hiém phai
tuyén bd tir bo hang. Song, tranh chap c6 thé nay sinh néu 16 hang duoc mot bén
nao do, khéng phai nguoi bao hiém hay ngudi duge bao hiém, truc vét. Khi do, 16
hang thugc so hitu cua ai? Dudi day ti xin dugc trinh bay mot tranh chap lién
quan dén viéc truc vét mot 16 hang bi chim khi d4 c6 tuyén b “tir bé hang” cua
ngudi duoc bao hiém.

Trén duong hanh trinh tr New Orleans dén Cincinnati, Canal Barge
Company (Canal Barge), chiéc xa lan sé hiéu CBX 207 va 214 da chim trén séng
Mississippi kéo theo 158 tim thép cua mét 16 hang thép chim xuéng day séng.
AK. Steel (& Middletown, Ohio) ban dau d& chip thuan mua sé thép nay tur
Duferco, S.A (Duferco), mét cong ty Thuy Si. Steve Henry Adams (Steve) va
U.M.S Generali Marine S.P.A (UMS) cuing bao hiém cho 16 hang nay. UMS (cong
ty bao hiém cua ltalia) cip don bao hiém “open cargo policy” cho Duferco. Steve
cap don bao hiém cho Canal Barge va Duferco dugc chi dinh 1a nguoi dugc bao
hiém tht hai.

Sau tai nan trén, Duferco doi bdi thuong tir phia UMS. Duferco, thong qua
dai ly caa minh 14 Italian Claims Agency (ICA) da ky hop ddng truc vét 16 hang
trén véi American Eagle. Hop ddng nay cé diéu khoan quy dinh ring hop ddng
nay co thé bi huy néu c6 thdng béo trude va rang American Eagle sé& chi phai thuc
hién viéc truc vét hang khi myuc nuéc o Vicksburg xudng dudi 20 feet. UMS dua
truéc cho Duferco 191.000 USD dé trang trai chi phi nhan céng cho viéc truc vét.

Théang 3/1994, UMS d4 tir chdi boi thuong vi Duferco da khong dam bao
dugc viéc van chuyén 16 hang mot cach an toan. Trong thoi gian nay, A.K. Steel
(nguoi ban dau dinh mua 16 hang nay) khang dinh rang minh khéng so hitu 16
hang trén va giao bat ky hay toan bo quyén hanh cho Duferco. Hop dong truc vét
van c6 hiéu luc dén ngay 6/7/1994 khi ICA (dai ly cua Duferco) gui thu cho

American Eagle thong béao rang Duferco d hay hop dong. Trong 14 thu nay, mot
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dai dién cua ICA da viét ring “hang hda bi bo hoang™ . Tir ngay 6/7/1994 dén gan
cudi thang 1/1995, American Eagle khong hé truc vt sé hang trén mic du theo tai
licu thi cac thang 9,10 va 11/1994 14 thoi gian thich hop nhat cho viéc truc vét vi
ldc ndy muc nude trén séng xubng thap nhat.

Ngay 18/2/1995, khi muc nudc chi ngay dudi mac tdi thiéu cho phép dé
truc v6t an toan thi American Eagle tu nguyén tién hanh truc vét 16 hang. Trudc
khi tién hanh hoat dong truc vot ndy, ngay 7/1/1995, American Eagle da lién hé
voi ALK, Steel va AK. Steel dad dat mua 16 hang dugc miéu ta la “hang cua
Duferco Steel bi chim trén séng Mississippi”. American Eagle da khong dé y rang
A.K. Steel chinh Ia ngudi mua ban dau caa 16 hang thép trén. Bén A.K. Steel ciing
khéng thdng bao cho Steve hay bat ky bén nao cé quyén loi lién quan vé viéc bén
nay da thuong luong vé viéc mua 16 thép trén voi American Eagle. American
Eagle tir chdi viéc phai dam bao 16 hang 1a “hang caa Duferco Steel bi chim trén
sdng Mississippi” nhu yéu cau cua A.K. Steel. Trong qué trinh truc vot, American
Eagle ciing d tir chdi béan 16 hang trén cho mét ngudi mua khac vi ngudi nay ciing
doi American Eagle phai dam bao rang 16 hang 1a “Duferco Steel bj chim trén
sdng Mississippi”. Thay vao d6, American Eagle chi c6 thé dam bao rang 16 hang
bi bo khdng nén c6 quyén truc vét va A.K. Steel da dong .

Ngay 8/3/1995, American Eagle d4 ban toan bo sé hang minh truc vt duoc
cho A.K. Steel. Trong hop ddng mua ban nay, American Eagle d4 ban cho A.K.
Steel “quyén s& hitu hay bat ky quyén nao néu cé véi 16 hang”. Va theo hop dong
da ky, A.K. Steel tra cho American Eagle 525.424,32 USD.

Steve d& khdng doi quyén s¢ hiru hang hoa cho dén khi viéc truc vot hoan
tat. Steve biét viéc truc vét vi tu van cua Canal Barge d4 théng bao cho tu van cua
Steve rang Douglas Adams ciia American Eagle da dua ra yéu cau truc vot. Khi
Steve théng bao cho American Eagle va A.K. Steel la hang hoa thudc quyén so
hitu ciia minh va yéu cau dung viéc truc vét, American Eagle va A.K. Steel tir

chdi.

® “had been abandoned”
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Toa an ap dung Luat “ctru ho” (The law of salvage), khéng phai Luat “su
tim thay” (The law of finds), cho rang Steve c6 quyén so hitu ddi véi sb thép duoc
truc vot. Con American Eagle va A.K. Steel thi cho ring 16 hang da bi bo hoang,
vi vay theo luat “sy tim thay” thi ho c6 quyén so hitu 16 hang trén. Vay van dé vé
s& hitu d6i voi 16 hang trén phai dugc xir theo luat nao?

Nhin chung, viéc “ctru hd” hang hai chi xay ra khi c6 mot tai san dang
dugc van chuyén bang duong bién duoc mot ngudi tu nguyén ctu thoat khoi tai
hoa cua bién. Vi dd hanh dong mot cach tu nguyén va cau duoc hang héa nén
nguoi cau hd nay ¢ quyen lgi nhat dinh di véi 16 hang cau dugce. Nguoi cha cii
cua 16 hang khdng mat di quyén loi d6i véi 16 hang ngay ca khi 16 hang tro thanh
dbi twong cua dich vu truc vét. Nguoi truc vét co quyén chiém hitu 16 hang nhung
khéng c6 quyén so hitu ddi véi 16 hang d4 ctiru duoc. Theo luat hang hai caa My
thi ngudi truc vét c6 quyén duoc huong khoan bu dap cho hoat dong ciu ho cua
anh ta. T4t ca nhitng gi nguoi truc vét c6 thé 1am 1a thac ép cha hang bang céach
yéu cau dugc thuong céng. Do vay anh ta ¢ quyén chiém hitu 16 hang ciu duoc.
Anh ta ciing c6 nghia vu bao quan sé hang ma minh dang chiém gii.

Nguoc lai, theo luat “su tim thay” thi 16 hang s& duoc coi 1a bi bo hoang,
khéng thudc sé hiru cua bt ky ai va nd thudc vé ngudi nao tim thiy nd. Luat “su
tim thay” coi tai san bi bo hoang 1a tai san tu nhién nhu ca hay sinh vat bién ma
khong c6 ai s& hiru trudc ca.

Luat hang hai My khuyén khich 4p dung luat “sy ctu trg” hon 13 &p dung
luat “su tim thay” vi nhitng quy dinh trong luat “su ctu trg” phl hop véi cac hoat
dong hang hai. Mat khac, nhitng quy dinh nay con khuyén khich nguoi ta giam sy
canh tranh va hoat dong c6 thién y hon.

Pé duogc coi 1a hang bo hoang phai ¢ tuyén bd tir bé hang mot céch rd
rang cua chu hang. Va khi d6 quyén so hitu d6i vai 16 hang bi bo hoang sé& theo
nhu quy dinh trong luat “sy tim thay”. Tuy vay, c6 mot s6 an Ié truéc day xir rang

mot con tau bi bo hoang, chu tau ciing khdng mat di quyén sa hitu con tau trir mot
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s6 truong hop dic biét khi tai san d& bi bo hoang trong mot khoang thai gian rat
au®.

M3t khac chu tai san phai lam gi dé thé hién mot cach chin chin rang minh
tir bo quyén so hitu ddi voi tai san. Trén thuc té, viéc tir bo tai san cua cha tai san
thuong duoc thé hién dudi hai hinh thtc sau: (1) cha tai san da tuyén bé mot cach
cdng khai va r6 rang tur bo tai san; hoac (2) tai san duogc cuiu tir tau bi nan nhung
chu s& hitu khéng xuét hién tai toa dé xac nhan.

Vi vay trong trueong hop nay chdng ta nén &p dung luat “su ciru h” trir khi
American Eagle va A.K. Steel chitng minh dugc rang chu sé thép da tuyén b
cbng khai va rd rang la tir bo 16 hang nay. Ngay 6/6/1994, ICA Representative
Victor Bruzzone (dai Iy cua Duferco) da viét thu cho America Eagle véi noi dung:
“vé Viéc truc v6t hang ma ching ta da ky hop dong va theo doan 6, chiing t6i duoc
phia Duferco yéu cau hay hop ddng nay vi hang d4 bi “bo hoang”. Sau d6, ngay
28/6/1994, Duferco gui cho Canal Barge mot 14 thu voi ndi dung “ching toi xin
thong bdo cho quy ngai va ngudi bao hiém caa ngai 1a ching tdi da tir bo 16 hang
thép. Cac ngai chic ciing hiéu rang viéc truc vét 1a khéng thé vi muc nuéc &
Mississippi khong cho phép; va chi phi truc vét ciing vuot qua gia tri thi truong
cua 16 hang. Ching tdi dé nghi quy ngai thdng bao ngay cho ngudi bao hiém cua
quUY ngai biét chiing t6i da tir bo 16 hang trén.”

Can ctr vao |4 thu trén, Toa an xét rang Duferco da tir bo 16 hang vao ngay
28/7/1994. Steve (nguoi bao hiém) da bdi thuong mot phan cho Duferco khoan
tién 1a 986.352,41 USD va thé quyén Duferco doi UMS, néu cd. Steve duoc lra
chon viéc nam quyén kiém soat 16 hang bi ddm nhung Steve d& khong hanh dong
gi cho dén khi bén nay biét la 16 hang da duogc truc vét vao thang 4/1995. Tuy
nhién, Steve van c6 quyén sé hitu déi vai 16 hang trén sau khi d boi thuong cho
Duferco; va khéng cé bang ching rd rang nao chiing té rang Steve da tir bo 16
hang. A.K. Steel khdng c6 quyén so hitu 16 thép duoc truc vét khi bén nay mua tir
American Eagle. American Eagle va A.K. Steel phai chiu trach nhiém vi da khong

chuyén tra lai hang cho chinh chu sau khi tryc vét.

® An ¢ giira Treasure Salvors, Inc. va The Unidentified Wrecked vai con tau bi bo hoang
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Van dé tiép theo Ia liéu American Eagle c6 duoc bdi hoan khoan chi phi ma
bén nay d bo ra dé truc vét 16 hang hay khdng? Theo quy dinh thi quyén dugc boi
hoan cho hanh dong ciu ho tai san chi phat sinh khi:

- C6 tai hoa cua bién xay dén vai tai san;

- Nguoi ciru hd tu nguyén truc vot tai san;

- Ctru dugc mot phan hodc toan bo tai san;

Mt khac, ngudi ciru hd c6 nghia vy dua tai san cau duoc dén noi an toan
dé chuyén lai cho chu. Nguoi ciu ho khong duoc gitr tai san, néu c6 ngudi nay sé
phai chiu moi trach nhiém lién quan dén viéc chuyén doi tai san. Nguoi cttu ho &
khéng duoc nhan mot khoan bdi hoan nao néu anh ta 1am mét tai san hoac hanh
dong thiéu thién chi trong khoang thoi gian hiéu lyc 1a 2 nam.

Thuc té, theo 15i khai cua Douglas Adams khing dinh rang anh ta biét 16
hang d4 bi Duferco bo hoang vao thang 7/1994. Adams biét rang néu anh ta truc
V6t 16 hang, anh ta s& c6 quyén chiém giir vi anh ta khéng cd quyén sé hiru 16
hang trén. Adams ciing di chon duwoc ngudi mua dong y véi didu kién nay.
American Eagle chi dam bao riang 16 hang d& bi bo hoang chir khéng dam bao
quyén so hiru 16 hang. Adams chap nhan béan vai gia thap hon vi nguoi mua tra gia
cao hon yéu cau Adams phai dam bao dugc quyén so hiru 16 hang, viéc ma Adams
biét chic minh khong thé Iam dugc. Tuong tu, A.K. Steel d4 chap nhan diéu kién
trén va ddng y mua sb thép truc vét duoc véi rai ro 1a cé thé bi Steve kién vé
quyén s hiru 16 hang.

Tuy American Eagle va A.K. Steel dd@ khong thién chi tra lai 16 hang ngay
tir dau nhung co thé thay rd rang hang hoa co6 thé s& khong dugc ciu vét néu
khong co su nd luc cua American Eagle va American Eagle s& khong nd luc ctru
hang néu ho khdng thuong lugng dugc voi mot ngudi mua nao dé ddng y mua
hang voi diéu kién nhu trén. American Eagle d truc vét dugc 128 tam thép mot
cach tich cyc. Con A.K. Steel mua 16 hang trén ma khong cé su dam bao vé quyén
s& hiru véi myc dich nhanh chéng dua chiing vao san xuat. Hon nira, la thu ngay

6/7/1994 d4 chi rd rang 16 hang bi tir bo nhung khdng néi rd 1a tir bo cho nguoi
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bao hiém hay cho bat ky ai. Piéu nay cang gay ra sy map mo, khién American
Eagle va A.K. Steel cang c6 dong luc dé hanh dong nhu trén.

American Eagle hoan toan ¢ co s& khi tin raing minh c6 thé truc vét 16
hang, sau d6 s& chuyén quyén chiém hitu cho ngudi khac. Do vay, A.K. Steel c6
quyén chiém hitu 16 hang. American Eagle biét rang ho khéng c6 quyén sé hiru va
ciing chua bao gio ¢ gang chuyén giao quyén d6 cho A.K. Steel. Vi vay, co thé
khang dinh ring American Eagle va A.K. Steel d4 hanh dong cau tha nhung ho
khéng hanh dong mét céach thiéu trung thuc va xang dang duoc huang khoan boi
hoan do d& nd huc truc vét 16 hang.

Tur tranh chdp trén ta thay rang, tranh chap phat sinh 1a do cé&c bén ngay tir
dau da khong thé hién thai dg dirt khoat triedgc mét tinh huong cu thé. Nguoi bao
hiém, mdc du @& bai thuong cho nguoi duoc bao hiém va cé quyeén doi véi 16 hang
bi chim, nhung ho lai khdng c6 nhing hanh déng kip thoi, thé hién rd rang thai dg
doi véi so phdn 16 hang. Tuyén bé “#ir bé hang” ciia chu hang ciing map mo, kho
Xac dinh. Con phia nguoi truc vét, tuy da co né lyc ciru vot 16 hang nhung ho da
khong hoan toan thién chi khi khéng trd 16 hang vé cho chinh chi. Toa &n cing
phai “dau dau” dé quyét dinh xem phdi ap dung “Iudt sw tim thay” hay “ludt ciru
ho” dé xét xir tinh hudng ndy. Pay ciing 1a bai hoc cho nguoi bao hiém va nguoi
dwoc bao hiém. Trudc mét tinh hudng twong tw nhu trén, nguoi dwoc bdo hiém
can tuyén bo mgt cach rd rang bang van ban 1a “tir bé hang”. CoOn nguoi bao
hiém, mét khi & chap nhdn tuyén bé “tir bé hang” ciia nguoi duwoc bao hiém va
béi thurong, dé khong 1 mdt quyeén lgi déi véi 16 hang da by ton that, can c6 hanh

déng kip thoi nhue truc vét hay yéu cau cizu hé néu can thiét.
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VII. TRANH CHAP GITUA NGUOI BAO HIEM VA NGUOI CHUYEN
CHO TRONG VAN TAI PA PHUONG THUC
(Xem thém phu luc 7)

Trong qué trinh thuc hién hop déng bao hiém hang héa chuyén ché bang
duong bién, tranh chap khéng chi phét sinh giita ngudi bao hiém va nguoi duoc
bao hiém ma con c6 thé phat sinh giira ngudi bao hiém va nguoi chuyén cho khi
ngudi bao hiém thé quyén ngudi duoc bao hiém yéu cau nguoi chuyén chg chiu
trach nhiém dbi voi ton that. Dac biét, trong truong hop hang hda duoc van
chuyén bang van tai da phuong thuc thi vin dé cang phic tap hon. Duéi day toi
xin dugc trinh bay mot tranh chap gitra nguoi bao hiém va nguoi chuyén cha lién
quan dén trach nhiém cua nguoi chuy@n ché theo van don van tai da phuong thic.

Théang 8/1996, bi don OOCL ky hop ddng c6 thai han mot nim véi Trek
van chuyén mot sb containers hang nhét dinh dén mot sé cang dén & Chau Au. 2
thang sau, OOCL cap cho Trek mét van don ché sudt (through bill of lading) cho
chuyén hang ché 1 container chira 301 kién hang xe dap va khung xe dap tur
Oconomowoc (Wisconsin) dén Spijkensse (Ha Lan). Van don chi rd OOCL la
ngudi dam trach phan van chuyén duong thiy cua hanh trinh va mét sé nguoi
chuyén cho khac khong rd tén (ho goi la “Participting Carriers™) s& dam trach
phan van chuyén trén bo). Theo hop ddng nay thi container s& dugc nhan & kho
cia Trek tai Oconomowoc va chuyén bang xe tai dén Chicago. Tur Chicago,
container nay s& duoc chuyén bang tau hoa dén Montreal (Canada). Tai day,
container s& dugc boc 1én tau cua OOCL (tau M/V OOCL, Bravery). OOCL sé&
van chuyén container nay bang duong bién tir Montreal dén Antwerp (Bi). Sau d6
d& hang giao cho mot ngudi chuyén cho khac dé van chuyén bang xe tai dén diém
dén & Spijkenisse. OOCL da chon Debrock Gebr 1am nguoi van chuyén hang bang
xe tai tir Antwerp dén cac diém dén trong Chau Au, sau d¢6 Debrock lai ky hop
dong thau phu véi N.V. Groeninghe dé chuyén 16 hang container tir Antwerp dén

Spijkenisse.
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Ngay 29/10/1996, hang duoc d& khoi tau caa OOCL ¢ Antwerp va duoc
chuyén di bang xe tai caa Groeninghe. Téi khuya hém d6 chiéc xe tai da bi danh
cap cung vai 16 hang xe dap cua Trek sau khi chiéc xe nay ré khoi duong chinh &
Deurne (Bi). Canh sat chi thu hoi lai duoc 30 trong tong sé 301 kién hang cua
Trek. S6 con lai khdng thé nao 1y lai dugc.

Théang 11/1996, Trek khiéu nai ngudi bao hiém la Hartford doi bdi thuong
cho nhiing kién hang bi mat. Hartford d4 hoan tién cho Trek va voi tu cach thé
quyén bao hiém lap tic tién hanh cac hoat dong dé lay lai s hang bi mat va mot
s6 chi phi phat sinh. OOCL cho ring minh dwgc mién trach nhiém di vai tén that
trén theo diéu 4 cua van don. Cu thé 1a hang bi mat khi dang niam trong tam kiém
soat cua nhitng nguoi chuyén cho khac (“participating carrier”) va ho duoc mién
trach néu hang bi mat ¢ chiang van chuyén khong thudc trach nhiém cua ho’.

Toa an cho rang diéu khoan mién trach nay khdng c6 hiéu lyc va dua ra
phan quyét cd lgi cho Hartford. Toa &n 1ap luan rang trong truong hop ndy phai ap
dung Luat van chuyén hang hoa bing duong bién cia My (Carriage of Goods by
Sea Act-COGSA) véi phan 3(8) quy dinh rang “Moi diéu khoan trong hop ddng
chuyén chd nham Iam giam nhe trach nhiém cua ngudi chuyén ché phét sinh tir
viéc cau tha, sai pham hoic khong hoan thanh nghia vu cua minh nhu quy dinh
trong diéu khoan nay déu khong cé gié tri”®. Quy dinh ndy nham ngan chan ngudi
chuyén ché tu gii han trach nhiém cho minh bang céch quy dinh thém trong hop
ddng chuyén cho.

Mt khéc, Toa an ciing cho rang néu ap dung luat chuyén ché hang hoa
bang duong bo s& vi pham nguyén tic “co hoi nhu nhau” (“fair opportunity””) nhu
quy dinh trong luat hang hai. Theo co ché “co hdi nhu nhau” thi nguoi gui hang
cling c6 quyén dua ra cho ngudi chuyén ché mot gidi han trach nhiém cao hon déi
véi 16 hang caa minh theo nhu quy dinh trong COGSA. Néu &p dung co ché nay
thi Toa an thay rang OOCL d4 khong cho nguoi gui hang la Trek co hoi duoc dua

" “Higp dinh vé van chuyén hang hoé quéc té bang duong bo — CMR”

& «any clause ... in a contract of carriage relieving the carrier or the ship from liability ... arising from
negligence, fault, or failure in the duties and obligations provided in this section, or lessening such liability
otherwise than as provided in this Chapter, shall be null and void and of no effect.”
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ra gia tri 16 hang cao hon muc gigi han quy dinh trong CMR. Vi vay ma Toa an tur
chéi viéc Hartford chi duoc bdi thuong theo han mic quy dinh trong CMR ma
phan quyét ring Hartfort dugc phép doi boi thuong ¢ muc gia tri thi truong cua
toan bo s6 hang bi mat cong vai chi phi bat thuong phét sinh khac.

Nhu vay, van dé quan trong ¢ day la xac dinh xem luat ap dung la luat nao.
Vu an nay thudc tim diéu chinh cua ca Luat hang hai va mot sb luat khac. Luat
hang hai chi duoc &p dung khi dbi twong duoc van chuyén cha yéu bang duong
thiy. Hop dong van tai da phuong thirc bao gdm ca van tai bién va van tai bo
thong thuong sé& khong chiu su diéu chinh cua luat hang hai véi diéu kién 1a trén
van don quy dinh 1a “van tai mot phan bang duong bién, mét phan bang duong
bo” (“partial sea and partial land transport”). Van don trong truong hop nay chi
ghi 12 “mixed contract” vi container hang cua Trek duoc van chuyén bang duong
b6 tir Oconomowoc dén Montreal, biang duong bién tir Montreal dén Antwerp, va
lai biang duong bo tir Antwerp dén Spijkenisse. Nhu vay, van don nay thuan tdy
khéng chiu su diéu chinh cua luat hang hai. Toa an chi cé thé ap dung luat hang
hai khi:

- Tranh chip phét sinh do ¢6 su vi pham hop ddng & ching van tai bién va
khong thé tach biét vai cac ching van tai khac;

- Chang van tai bo chi 1a mét phan rat nho so véi chiang van tai bién;

Trong tinh huéng nay, ca 2 diéu kién trén déu khong thoa man:

- Piéu kién 1 khéng thoa mén vi ngay ca khi co thé tach biét nghia vu cua
ngudi chuyén ché trong ching van tai bién thi 16 hang caa Trek bi ton that khong
phai 12 do su vi pham céc nghia vu trén. Hon nita, ton that xay ra khi hang dang
duogc van chuyén bang duong bo ¢ Bi.

- Piéu kién 2 ciing khoéng théa man vi trong hop dong van tai nay, chang
van tai bo chiém mot phan dang ké so voi chang van tai bién (tiéu chuan 1a 1000
dam). Mac du trén van don khdng thé hién rd quing duong cua tirng chang van tai
nhung chang van tai bo rd rang 1a khdng phai 1a khdng dang ké so vai chang van
tai bién. Theo udc tinh cta giam dinh vién thi tong ching duong it nhat 1a 850

dam. Mt khac, van don con quy dinh chang van tai bo phai di qua 4 quéc gia va
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sir dung 2 loai phuong tién van tai khac nhau la xe tai va tau lira va cé su tham gia
ctia mot s6 nha van chuyén khéc (“participating carriers”).

Do d6, van don nay khéng chi don thuan chiu sy diéu chinh caa luat hang
hai. Viéc Toa &n ap dung luat COGSA cho toan bo hanh trinh Ia sai. Biéu 23 trong
van don quy dinh ap dung COGSA trir truong hop cé quy dinh khac trong van don.
Nhu vay rd rang I1a cé thé ap dung nguon luat khac cho cac ching hanh trinh khac
sir dung cling mot van don. Piéu 4 lai quy dinh rang mdi ching van tai s& chiu sy
diéu chinh cua luat twong tng voi chang d6. Nhu vay, theo diéu 4 thi ngudn luat
diéu chinh s& thay doi trén mdi chiang van chuyén va COGSA s& khdng ap dung
cho toan b6 hanh trinh ctia hang hoa va chi 4p dung COGSA cho céc chang van tai
khéc khi & cac chang d6 khong c6 ngudn luat nao tryc tiép diéu chinh.

Diéu 1 trong CMR quy dinh “CMR s& duoc ap dung cho céc hop ddng van
chuyén hang héa bang duong bé gitra 2 nudc, trong d6 ¢ it nhat 1 nuéc dan chiéu
&4p dung CMR™°. Mat khac luat Bi c6 dan chiéu ap dung CMR. Vay luét &p dung
la CMR va Toda &n can xé4c dinh hiéu luc cua diéu khoan mién trach trong van don
theo CMR.

Théng thuong, ddi véi nguoi gui hang bang van tai lién hop thi ho thuong
tién t6i su théng nhat vé& nguon luét diéu chinh va quy dinh 1 ngudn luat nao do s&
diéu chinh tit ca cac ching caa hanh trinh. Trong truong hop nay cac bén da
khong quy dinh nhu vay.

Nher vdy, tranh chdp phat sinh 1a do nguoi bao hiém yéu cau nguoi chuyén
cho chinh trong vdn tai da phuwong thic chiu trach nhiém theo hgn muc trach
nhiém quy dinh trong ludt vdn tdi bg, noi Xay ra ton that; con nguoi chuyén cho
chinh lgi muén gigi han trach nhiém cia minh theo ludt vdn tdi bién, chang vdn
tai ma nguwoi chuyén ché chinh dam nhdn. Cé thé thdy co ché phan chia trach
nhiém trong vdn tdi da phuong thizc kha la phic tap. Tuy nguoi chuyén cho chinh
chi dam nhdn chang vdn tdi bién nhung ho van phdi chju trach nhiém doi véi

hang héa trén toan bg hanh trinh. Mdt khac, nguon ludt diéu chinh ciing c6 thé

° CMR shall apply to every contract for the carriage of goods by road in vehicles for reward between two
countries, one of which has ratified CMR”
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khac nhau trén méi chang trong toan hanh trinh. Do vdy, nguoi bao hiém cing
nhu nguoi duroc bao hiém can luu ¥ @é dam bdo quyén loi cia minh khi ¢6 ton that
xay ra, dac biét 1a khi ton thdt xay ra trén chang vén tdi bg, khong phdi 1a chang
vdn tai chinh trong vdn tai da phurong thiic.

VIII. LUAT AP DUNG VA PIA PIEM XAY RA TON THAT

(Xem thém phu luc 3)

Xéc dinh ding luat diéu chinh hop déng va luat &p dung dé giai quyét tranh
chap 1a mot van dé vd cung phic tap trong hoat dong bao hiém hang hoé xuét
nhap khau chuyén ché bang dudng bién ndi riéng va trong thuong mai quéc té noi
chung. Tranh chap c6 thé phat sinh khi hai bén bat dong vé luat &p dung khi c6 tén
that xay ra. Khi giai quyét tranh chap, viéc ap dung luat khac nhau ciing cé thé
dem lai két qua khac nhau. Dudi day toi xin duoc trinh bay maot tranh chap lién
quan luat diéu chinh hop dong bao hiém hang hoéa.

Tré lai véi tranh chap duoc trinh bay ¢ phan 1l chuong |l gitta Commercial
Union (ngudi bao hiém) va Sea Harvest (nguoi dugc bao hiém) vé ton thit dén véi
16 hang tdm déng lanh dwgc chd bang dudng bién (ngudi chuyén cho 1a Sea-Land
Service Inc) tir Bangkok (Thai Lan) sang Philadelphia (Pennsylvania). L6 hang
cap cang California ngay 2/11/1998. Vai ngay sau do, 16 hang duoc Union Pacific
Rail van chuyén dén Chicago. L6 hang dén Chicago ngay 16/11/1998 va duoc
chuyén dén mot tram cua CSX, mot hdng van tai duong sit caa My, truge khi
dugc chuyén di Philadelphia. D&m hém sau 16 hang dén Philadelphia. Theo su chi
dao ciia Commercial Union, Scott Eslinger of Luard & Company tién hanh giam
dinh 16 hang va két luan rang 16 hang d khong dugc lam lanh trong 2,5, hong toan
bo va phai dua di tiéu huy. Sea Harvest yéu cau Commercial Union bi thuong ton
that nhung Commercial Union tir chéi, tranh chap phét sinh.

Toa an da &p dung Luat hang hai dé phan tich hop dong bao hiém nay. Tuy
nhién Sea Harvest cho rang phai ap dung luat cua bang Kansas (M) dé giai quyét
tranh chap nay. Sea Harvest cho riang tir “derangement” str dung trong don bao
hiém kha map mo va do vay don bao hiém nay c6 bao hiém cho rai ro khong gan

thiét bi 1am lanh trén chang van tai bo. Sea Harvest con chi ra rang diéu khoan “tir
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kho dén kho” trong don bao hiém quy dinh rang don bao hiém van con hiéu luc
khi hang dang duoc chuyén tai hoic cho dé chuyén tai giao vé kho cubi ¢ noi cé
tén trong don bao hiém hoic sau 15 ngay. Do vdy don bao hiém nay bao hiém cho
ca chang van tai bién va van tai bo. Hon nita, ton that xay ra khi hang héa van
dang dugc van chuyén va chiang van chuyén trén bo chiém mot phan dang ké.

Commercial Union khang dinh rang don bao hiém trén vé ban chét 1a don
bao hiém hang hai. Do vay, lap luan trén cia Sea Harvest la khong hop ly. Hon
nira, tranh chap nay lién quan dén nghia vu caa cac bén quy dinh trong don bao
hiém. Commercial Union khang dinh r6 rang ring don bao hiém nay 4p dung cho
chuyén hang van chuyén tir Far East sang Hoa Ky. Phi bao hiém ciing duoc tinh
dwa trén co so nay. Bang 1a khong gian bao hiém la tir khi hang duoc xép 1én tau
dén khi hang dén diém dén cudi cung, nhung khdng cé nghia la khéng ap dung
luat hang hai cho céc ching khong phai 1a van tai bién. Commercial Union cho
rang diéu kién bao hiém tir kho dén kho ma diéu chinh chang van tai bo chi chiém
mot phan khong dang ké trong toan don bao hiém mang dic tinh bao hiém hang
hai. Ngoai ra, khdng c6 bing chang rd rang nao chi ra rang diém dén cudi cing
cua chuyén hang 1a Philadelphia. Phi bao hiém chi duoc tinh trén co s¢ ching van
tai tir Thai Lan dén California (chiang nay hoan toan 1a vén tai bién). Thuyc té thi 16
hang duoc van chuyén bang tau hoa sau ching van tai bién va diéu nay khdng phu
dinh tinh hang hai cua don bao hiém.

Nhu vy, vin dé 1a c6 &p dung luat hang hai dé giai quyét tranh chap khi
hang hoa bi ton that trén chang van tai bién khdng. Theo quy dinh caa Hoa Ky thi
chi 4p dung luat cua bang dé giai quyét tranh chap lién quan dén hop dong bao
hiém hang hai khi khong cé quy ché tuong tng ¢ cap lién bang nham tao sy thong
nhat trong viéc ap dung luat hang hai. Ngay nay cac toa 4n chap nhan ap dung luat
hang hai trong cac truong hop:

Thet nhat, tranh chap phat sinh quanh hop dong khéng hoan toan la hang
hai voi diéu kién ching van tai khéng phai bién chiém mot phan khdng dang ke.

Thet hai, khi chang van tai bién trong van tai lién hop c6 thé tach biét dugc

VGi cac ching con lai ma khéng anh huang dén toan hop dong.
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RO rang ching dudng bién chiém mot phan dang ké trong toan hanh trinh
va hanh trinh tir Bangkok dén Los Angeles Ia phan cha dao trong giao dich nay.
Trong chuyén hang nay, mot Van don ché sudt (Through bill of lading) duoc cap
boi. C6 thé trong toan hanh trinh c6 sir dung nhirng ngudi va phuong thic van tai
khac. Tuy vay, trén van don ciing khéng chi rd ring diém dén cudi cung la
Philadelphia ma chi ghi la “Los Angeles, CA, USA” 1a “cang d& hang” va la noi
“giao hang cho nguoi chuyén cho tiép theo”. Vi vay, theo van don thi diém dén
cudi cung rd rang l1a Los Angeles. Chi c6 mét bang chung chiing minh hang duoc
chuyén dén diém dén cudi cung Ia Philadelphia 1a h6a don ma Sea Land fax cho
Sea Harvest ngay 27/10/1998. Hoéa don nay chi rd diém dén cudi cung la
Philadelphia, PA. Tuy nhién phi bao hiém chi tinh trén chang van tai bién va

khong c6 thém khoan phu phi nao cho cac chang van tai bo noi dia. Trén don bao

5
A

hiém ghi rd “bao hiém hang hoa chuyén chd bang duong bién”. Néu trén van don
quy dinh rd vé& ching van tai b thi co thé khong ap dung luat hang hai dé giai
quyét tranh chap khi ton that xay ra trén chiang van tai bo. Tuy nhién, trén van don
trong trudng hop nay khéng cé can cir nao chi ra rang hang hoa can van tai bo. Do
vay, don bao hiém nay vé co ban 1a bao hiém hang hai.

Nher vdy, tranh chdp phat sinh 1a do cac bén khéng dong thudn duoc vé
ludt diéu chinh don bdo hiém, nhat 1a bdo hiém cho nhiing 16 hang dwoc chuyén
cho bang vén tdi da phuiong thizc ma chi mua bdo hiém hang hdi. Lugt diéu chinh
don bao hiém can dwa trén ban chdt cia don bdo hiém d@6. Ba 1a don bao hiém
hang hdi va nguoi duwoc bao hiém chi ngp phi bdo hiém trén co sé chang vén tdi
bién thi ludt diéu chinh, ngoai lugt vé bao hiém, dwong nhién 1a lugt hang hdi.

IX. LUAT AP DUNG PE GIAl QUYET TRANH CHAP VE HOP PONG
BAO HIEM HANG HOA XUAT NHAP KHAU CHUYEN CHO BANG
DPUONG BIEN

Nhiéu tranh chap phat sinh trong qua trinh thuc hién hop déng bao hiém
hang hoa xuat nhap khau chuyén chd bang duong bién phai mat nhiéu nim méi
duogc giai quyét do cac bén tranh chap va co quan xét xa khéng xac dinh ddng

khung phap ly dé giai quyét tranh chap, nhat 12 & nhitng nuéc dang phét trién nhu
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Viét Nam, khi ma khung phap ly diéu chinh hoat dong kinh té déi ngoai con chua
hoan chinh. Tranh chap vé hop ddng bao hiém s& phai giai quyét theo tranh chip
vé hop dong kinh té hay hop dong dan su? Dudi dayétoi xin duge trinh bay mot
tranh chap kéo dai trong nhiéu nam va qua nhiéu lan xét xt so tham roi phac tham.

Ngay 30/7/1995, Vinatea ky hop dong tri gia 558.000 USD, ban cho Céng
ty Thong Pat (Trung Qudc) 3.000 tin ngd vang. Dén ngay 26/9/1995, Vinatea
hoan thanh to khai hai quan tai Cuc Hai quan. Truong phong Gidm sat quan ly
xuat nhap khau ciing két luan 16 hang 230 tan ngd du tiéu chuan xuat khau. Ngay
sau dd, Vinatea da cir 6ng Nguyén Ngoc Diing, dai dién cong ty, dén Bao hiém
Binh Binh mua bao hiém cho 16 hang trén. Sau khi nhan phi bao hiém la 127 USD
(0,27% tdng gi4 tri duoc bao hiém), Cong ty Bao hiém Binh Dinh (thuéc Bao Viét)
d4 cap don bao hiém sé 17/HX-95 ngay 5/10/1995 ghi rd sb luong hang duoc bao
hiém 1a 5.111 bao (230 tan) ngd, tri gia 1a 110% CIF Phong Thanh (tiac 47.058
USD).

Dé van chuyén 16 hang trén, ngay 17/8/1995, Vinatea da ky hop déng véi
Cong ty Hang hai thwong mai Binh Binh, ché 1.000 tan ngd dong bao tir cang
Quy Nhon (Viét Nam) di cang Phong Thanh (Trung Quéc). Tuy nhién, Cong ty
Hang hai thwong mai Binh Binh lai chuyén nhiém vu chuyén ché sb hang trén cho
Cong ty Van tai bién Binh Thuan, do thuyén truong tau B15 Tran Vin Phong chiu
trach nhiém. Ngay khi hang cap bén Phong Thanh, Céng ty Bao hiém nhan dan
Trung Quéc, huyén Phong Thanh va Cuc Kiém nghiém hang héa xuét nhap khau
Quang Tay d4 c6 hai cudc kiém tra s6 hang trén. Ca hai bién ban déu khang dinh
16 hang bi mdc toan bo va khdng thé sir dung dugc. Nguyén nhan hu hong 1a do
qua trinh van chuyén, bat che khdng kin, nugc bién lot vao ham tau lam hong hang
va ngay 2/11/1995, Cuc Kiém nghiém da yéu cau tiéu hay toan bo 230 tan ngd
hong.

Ngay sau d6, Vinatea d& c6 cong van gai Bao hiém Binh Binh va Bao Viét
thong béo tinh hinh hang hong, yéu cau Bao hiém Binh Pinh, Céng ty thuong mai
hang hai Binh Binh va tau BT15 bdi thuong, nhung déu bi khudc tir.

Pham Th; Thanh Ha — A19 K42E KTNT 52



Tranh chdp va gidi quyét tranh chdp phat sinh trong hop d@ong bdo hiém hang hoa xudt nhap khdu chuyén che bang duwong bién

Ban dau, Vinatea dd dwa don kién Ién Toa an Kinh té Ha Noi va trong
phién xét xir so tham dau tién vao thang 7/1998, Toa an d4 ra phan quyét 1a Bao
Viét phai boi thuong cho Vinatea.

Tuy nhién, Bao Viét d4 khang cdo. Toa an phdc tham Tdi cao, thang
3/2000,
da bac don kién cua Vinatea vi cho riang Viantea khong du tu cach di kién va
nguyén nhan hang hong 1a do tau ché qué tai; khdng cé rai ro, khéng co so xuat va
khéng c6 sai 1am tir phia tau BT15 va khing dinh Vinatea va Thong Dat mai la
ngudi o 19i.

Vinatea lai khiéu nai. Tuy nhién, ban an giam déc tham ngay 13/3/2000 cua
Uy ban Tham phan TAND tdi cao nhian dinh rang Vinatea doi Bao Viét bdi
thuong 1a ¢6 can ct. Nhung Vinatea mua bao hiém bang miéng va Bao hiém Binh
Dinh c4p don bao hiém theo khoan 1 Piéu 1,4,13 Phap Iénh Hop ddng dan su, nén
viéc toa so tham, phdc tham xét xir vu an theo tha tuc giai quyét cac vu &n kinh té
la sai tham quyén. Do vay, Uy ban Tham phéan quyét dinh hay 4n so tham va phuc
tham, giao hd so vé TAND Ha Noi xét xir lai theo thi tuc dan sur.

Sau d6, ca hai cap xét xur dan sy so tham (26/4/2000) va phic tham
(13/6/2000) déu cho ring sau khi mua bao hiém cho 230 tan ngd, Vinatea van giit
ba ban hop dong bao hiém ma chua chuyén nhuong cho Théng DPat. Do d6,
Viantea van 1a ngudi ¢ quyén loi bao hiém dbi véi 16 hang trén va cé quyén doi
Bao Viét bdi thuong khi cd rai ro xay ra. Mat khéc, trong bién ban giam dinh ghi
rd, hang bi ton that do bat khdng che kin hang, dé nudc bién tran vao ham tau khi
van chuyén, 1am thiét hai toan bo 16 hang 230 tan ngd, Pay la so xuat va sai sot
cua thuyén truong tau BT15, tac 1a 16i cia nguoi chuyén ch, khdng phai 16i cua
ngudi dugc bao hiém. Do vay, Bao Viét phai boi thuong cho Vinatea toan bo ton
that trén.

Nhu vy, Vinatea dd phai mat 6 nam tranh chap, 5 nam theo kién, 2 lan
khang cdo, 4 cudc so tham va phic tham ca ¢ &n kinh té va an dan su chi dé duoc
boi thudng cho thiét hai ma Vinatea hoan toan dang duogc boi thuong. Théng qua

quéa trinh xét xir ciing nhu cac phan quyét ma tda an dua ra cé thé thay nang luc
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Xét xir cia toa an Viét Nam con thap. Poi ngii tham phan con thiéu kinh nghiém
xét xur cac tranh chap trong thwong mai qudc té. Bong y rang & Viét Nam tai thoi
diém d6 ton tai ba luat hgp dong khac nhau 1a: (1) Bo Luat Dan su diéu chinh hop
ddng dan su; (2) Phap Iénh hop dong kinh té diéu chinh hop ddng kinh té; va (3)
Luat Thuong mai diéu chinh hop déng thuong mai nhung rd rang tranh chap vé
hop dong bao hiém Ia thudc tranh chap vé hop déng kinh té. Do vay, khung phap
ly diéu chinh tranh chap nay la Phap 1énh hop déng kinh té. Vay ma, tda an ciing
nhu hai bén duong su d& phai mét nhiéu thoi gian va tién cua dé theo kién mot
tranh chap ma ldc thi duoc xu theo khung phap Iy caa hop ddng kinh té, luc thi
dugc xir theo khung phép 1y caa hop déng dan su.

Song, & Viét Nam hién nay, phép luat vé hop dong da c6 nhitng budc di
quan trong. T4t ca cac quy dinh chung vé& hop dong duoc dua ra khoi Luat thuong
mai nam 2005. Phap Iénh Hop dong kinh té 1989 hét hiéu luc ngay 1/1/2006. Cac
quy dinh c6 tinh chét luat chung vé hop ddng dang duoc quy dinh trong Bo Luét
Dan sy nam 2005 tao niém tin 16n hon cho cac doanh nghiép, va tao diéu kién d&

dang cho viéc ap dung phap luat.

Tém lgi, tranh chdp thwong phét sinh trong qué trinh thec hign hep
dong bdo hiém hang héa xudt nhdp khdu chuyén ché bang dwong bién rat da
dgng va phac tgp. Trén day 1a mgt sé tranh chdp dién hinh d@a dwoc xét xir tai
cac tda an trong va ngodi nwéc. Co thé thdy, trong qua trinh thuc hign hep
déong bdo hiém hang héa xudt nhdp khdu chuyén ché bang dwong bién, tranh
chdp c6 thé phat sinh ¢ bat kp khau nao va lién quan dén nhiéu chi thé tham
gia. Tranh chdp c6 thé phat sinh lién quan dén tham quyén cia dai Iy bao hiém,
lien quan dén viéc thay déi cac diéu khodn trong don bdo hiém, hay lién quan

dén cac rii ro dwec bdo hiém va lugt ap dung déi véi hop dong bdo hiém.
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Chwong 111
MOQT SO KIEN NGHI NHAM HAN CHE TRANH CHAP VA GIAlI
QUYET TRANH CHAP TRONG QUA TRINH THUC HIEN HQP
PONG BAO HIEM HANG HOA XUAT NHAP KHAU CHUYEN CHO
BANG PUONG BIEN

Théng qua viéc phan tich mét sé tranh chap ¢ chuwong I, ¢ chuwong 111 nay tdi xin
rat ra mét sé6 nguyén nhan thurong ddn @én tranh chdp, bién phap d@é han ché phéat

sinh tranh chdp ciing nhue kién nghi d@é gidi quyét tranh chap mét cach hiéu quad.

I. NGUYEN NHAN THUONG DAN PEN TRANH CHAP
Nguyén nhan dan dén tranh chip trong qua trinh thuc hién hop dong bao
hiém hang hoa xuat nhap khau chuyén ché bang dudng bién rat da dang, song, qua
qua trinh nghién ctu, tac gia thay c6 nhitng nguyén nhan chu yéu sau:
1. Hoat dong gian lan thwong mai trong thwong mai hang hai
Trén thuc té, rat nhiéu tranh chap phat sinh trong qua trinh thuc hién hop
ddng bao hiém hang héa chuyén chd bang duong bién ma nguyén nhan sau xa la
do nhiing hoat dong gian lan trong thuong mai hang hai, nhu:
= Thuyén vién bat binh, danh cip tau nham giai quyét mau thuin véi chu tau;
= Thuyén vién ddng I8a véi cac nhom cd t chic danh cip tau;
= Tau va hang héa trén tau bi danh cip, cé thé c6 hoic khdng c6 su dong 16a
cua thuyén vién;
= Céc nhom ¢ to chirc hoic thuyén vién danh cap tau va hang hoa trén tau;
= Hanh vi cam giit tau/hang bat hop phap cua chu tau dé budc chi hang phai
nop phi thué tau cao hon hoac chi phi phét sinh trong thai gian tau bi cam
git;
= Cudp bién tan cdng nham cudp hang hda, trang thiét bi va tién mat cé trén

tau;
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Céc hoat dong gian lan trong thuong mai quéc té dang ngay cang gia ting.
Cac hoat dong gian lan nay khong chi gii han & viing eo bién Malacca ma da lan
sang Viét Nam, Quan dao Phipippines, mét sé khu vuc & Trung Quédc, Trung My,
Nam My, mot s6 khu vuc & Chau Phi va tham chi 1a ca ¢ Chau Au. Phuong thic
hoat dong cua nhiing ké gian lan thi hét sic tinh vi va phuc tap, lién quan dén
nhiéu nguoi, trong d6 c6 ca quan chic hai quan va cac nha phan phdi tai mot sb
nugc. Khdng thé trong cho vao cac co quan thi hanh luat phap hay céc toa an &
nhiéu nugc dé thu hoi lai nhiing thiét hai tir nhitng hoat dong gian 1an nay. Do vay,
t6t hon hét, nguoi bao hiém ciing nhu ngudi dugc bao hiém nén cé cac bién phap

can trong dé tranh khoi roi vao céc tranh chap mang tinh hra dao.

2. Hop dong bao hiém khdng quy dinh rd rang cac diéu khoan

Thuc té bao hiém hang hda van chuyén bang duong bién cho thay nhiéu khi
tranh chip phat sinh do cac diéu khoan quy dinh trong don bao hiém khéng rd
rang, hoic don bao hiém khéng quy dinh day da moi diéu khoan can thiét.

Chang han nhu diéu khoan vé luat 4p dung cho hop dong bao hiém. Pa
phan céc don bao hiém khdng quy dinh ngudn luat nao 1a ngudn luat diéu chinh
t6i cao. Do vay, khi co sy xung dot vé cac ngudn luat diéu chinh, vi du nhu xung
dot gitra Diéu kién bao hiém duoc dan chiéu trong hop ddng va Luat diéu chinh
hop ddng, tranh chip giira cac bén Ia tat yéu. Van dé xac dinh luat 4p dung khong
don thuan 1a xac dinh ngudn luat ndo sé diéu chinh toan bo hop ddng ma xéac dinh
xem, trong tirng truong hop cu thé sé phai ap dung luat ndo. Khi giai quyét tranh
chap gitra cac bén, viéc lya chon nguon luat 4p dung khac nhau sé dan dén két qua
khac nhau.

Hoac nhu cac thuat ngtr “chuyén modn” thuong khéng duoc giai thich mot
cach rd rang trong don bao hiém. Biéu nay thuong dan dén tinh trang cac bén hiéu
khéc nhau vé ciing mot diéu khoan. Trong bao hiém n6i riéng va thuong mai quéc
té ndi chung, ngdn ngir sir dung trong hop dong la rat quan trong, dic biét 1a dbi

VvGi bén ma ngbn ngit trong hop dong la ngoai ngit. Ngay ca khi vuot qua rao can
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vé ngdn ngit, néu hop ddng khong giai thich mot cach rd rang, cu thé mot sé thuat

ngit quan trong thi kha nang xay ra tranh chap van rat cao.

3. Cac bén co lién quan khéng thuc hién dang nghia vu ctia minh

Hop dong bao hiém 1a hop ddng dan sy, rang budc trach nhiém cua ca hai
bén vi da dong y véi cac diéu khoan quy dinh trong hop dong. Ngoai cha thé cua
hop ddng la cong ty bao hiém va ngudi dugc bao hiém, hop ddng bao hiém con
lien quan dén dai ly cia ngudi bao hiém ciing nhu dai dién cua dai ly hay nguoi
moi gidi bao hiém. Tranh chip rat dé phat sinh néu mot trong cac bén khong thuc
hién ding nghia vu caa minh hay hoat déng vuot qua tham quyén cho phép.

Vi du nhu khi cac bén vi pham tic trung thuc trong bao hiém. Mét trong
nhitng nguyén nhan thuong dan dén tranh chap 1a nguoi duoc bao hiém khdng
thong bao day du moi thong tin lién quan cho nguoi duoc bao hiém. Vé nguyén
tic, tit ca cac bén trong hop dong bao hiém phai trung thuc tuyét di, thong bao
day du moi tinh hudng xay ra trén thuc té. Bat ky viéc khong théng bao hoic
thong bao khong chinh xac hoic 1am viéc sai tham quyén cua dai ly déu dan dén
mot két qua 1a hop dong bao hiém s& vo hiéu. Ciing cé truong hop ngudi bao hiém
la bén vi pham nguyén tic trung thuc tuyét dbi nay. Pa phan nhitng thdng tin
ngudi dugc bao hiém can phai biét déu do dai Iy hoic nguoi dai dién cua cong ty
bao hiém cung cap. Trong nhitng tinh hudng nhu vay, thuong thi nguoi dugc bao
hidm 1a bén chiu thiét vi dai Iy bao hiém khong phai Ia cha thé cta hop ddng bao

hiém.

4. Xac dinh khéng dung khong gian bao hiém quy dinh trong hep dong bao
hiém

Khong gian trach nhiém cia nguoi bao hiém thuong duoc quy dinh thong
qua diéu kién bao hiém. Tuy nhién, viéc hiéu khac nhau giita nguoi bao hiém va
ngudi dugc bao hiém vé khdng gian trach nhiém ciing 12 mot trong nhiéu nguyén
nhan thudng gay ra tranh chap. Vi du nhu diéu kién bao hiém la “tir kho dén kho”

nghia 14 trach nhiém cua ngudi bao hiém bat dau ké tir khi hang roi kho caa nguoi
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ban dé bat dau van chuyén cho dén khi hang vao kho cua nguodi mua. Tuy nhién,
hiéu thé nao 1a kho ciing 1a ca mot van dé.

Khai niém vé kho duoc hiéu theo nghia gdm c6 kho di va kho dén [5,67].

- Kho di: kho 1a kho noi hang héa d3 dugc déng goi can than dé co thé
chuyén hang ra cang bién;

- Kho dén: kho dén gém céc loai sau:

= Kho loai 1: kho cubi cting thudc quyén sé hitu hodc quan ly cua nguoi duoc
bao hiém;

= Kho loai 2: 1a kho ngudi duoc bao hiém dung dé leu kho, litu béi hoic
phan phéi hang hoa;

= Kho loai 3: 12 kho nam ngoai hanh trinh van chuyén cua tau;

= Kho loai 4: 12 kho duing cho hang héa dugc giri nham t6i do;

Pé tranh tranh chap, kho di va kho dén thuong dugc ghi rd trong hop dong
bao hiém. Trong truong hop kho di va kho dén khdng duoc ghi rd thi can dya vao
khé&i niém trén dé giai quyét. Trong qua trinh van chuyén, néu xay ra cham tré
ngoai sy kiém soat cua nguoi dugc bao hiém, tau di chéch huodng, bat budc d&
hang, chuyén tai ngoai 1& hay thay d6i hanh trinh thi trach nhiém cua ngudi bao
hiém dén dau? Théng thuong, trong nhitng tinh hudng nhu vy, nguoi duoc bao
hiém phai théng bao cho ngudi bao hiém biét vé viéc xay ra va phai tra thém phi
bao hiém néu cd yéu cau. Hop déng bao hiém van giir nguyén hiéu luc nhung
ngudi duoc bao hiém s& mat quyén doi boi thuong néu khong déap tng duogc yéu
cau nay. Ngoai ra, trong truong hop hanh trinh bao hiém c6 ca quang van chuyén
trén sdng hoac trén bo thi trach nhiém cua ngudi bao hiém sé gisi han ¢ nhiing rai

ro tuong ung vai diéu kién bao hiém ghi trén don bao hiém hang hai.

Ngoai nhing nguyén nhan trén, tranh chdp trong qué trinh thuc hién hop
dong bao hiém hang hoéa xudt nhap khau chuyén chg bang dwong bién con co thé
phét sinh tir cac van dé cd lién quan dén quyén so hiru doi véi 16 hang bi tén that

hay viéc truc vot mégt 16 hang bi chim; trach nhiém cua nguoi chuyén cho chinh
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trong vdn tdi da phwrong thizc; khung phap ly @é gidi quyét tranh hogc cac bén chu
déng vi pham hop dong bao hiém ...
1. KIEN NGHI NHAM HAN CHE PHAT SINH TRANH CHAP
Dé han ché tranh chap phat sinh, nhat 12 nhitng tranh chip ma nguyén nhan
phat sinh 1 tir phia nguoi chuyén chg, nguoi bao hiém va nguoi duoc bao hiém,
trudc mdi giao dich, can luu y cac van dé sau:
= Tim hiéu vé chat luong, xuat x& cua tau, quan hé s& hiru con tau, than thé
cua nhitng nguoi thué tau;
= Néu tau chd hang khong thudc so hitu caa nguoi chuyén ché ma chi 1 tau
trong hop dong thué tau chuyén thi can thu thap cac gidy to giira cac bén
trong hop dong thué tau, ngudi moi gidi thué tau va chu tau dé xac dinh
tinh chit cua quan hé so hiru giira nhitng ngudi nay déi véi con tau;
= Tim hiéu thong tin vé cac hop dong bao hiém trach nhiém dan su cua chu
tau, ciing nhu hop dong bao hiém than tau, may mac trén tau dé xéac dinh
diéu kién bao hiém phu hop;
= Thu thap ban sao c4c chung tir lién quan dén chuyén hang;
= Tim hiéu thdng tin vé thuy tha doan (néu cd thé) nhu québc tich, tudi tac,
trinh do, dia chi thuong trd nham dua ra duoc nhan xét chung vé muac do
tin cay cua thay thu doan va xac dinh duoc liéu ho c6 dong 16a trong cac vu
vi pham hay khong;
= Tim hiéu théng tin vé c4c bén trong hop déng thué tau nhu ban chat nganh

nghé kinh doanh, quy mé hoat dong va dia diém dat tru s¢ chinh cua ho;

Ngoai ra, tir phia nguoi bao hiém ciing nhu nguoi dioc bao hiém ciing can
c6 nhieng bién phép thich hop dé han ché tranh chdp phat sinh. Cu thé Ia:
1. Pdi véi ngudi bao hiém
1.1. Hiéu rd vé nguoi dwec bao hiém va hang héa nhdn bdo hiém

Nguoi bao hiém ciing nén thu thap chiing ctr va tim hiéu thong tin vé than
thé caa nguoi giri hang nhu ban chat nganh nghé kinh doanh; nhitng chuyén hang

da tung bi ton that; viéc guri hang duoc bd tri nhu thé nao; viéc lva chon tau nhu
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thé nao, cac diéu khoan trén van don; hoat dong xuat nhap khau cé hop phép hay
khong; ...

Pdng thoi xac dinh day chuyén mua hang, tic 1a xac dinh xem ngudi mua
hang 14 trung gian hay 1a nguoi mua thuc su; xac dinh than thé cua ho, va néu cé
thé, xac dinh liéu ho c6 du tu céch phap 1y theo don bao hiém hay khong, liéu viéc
nhap khau c6 hop phap hay khdng; ... Va kiém tra tinh trang thi treong caa hang
hoa 1a dbi twong cua vu Viéc.

C6 nhiéu nha bao hiém van nhan bao hiém cho mét 16 hang nhat dinh trong
khi ho c6 rat it thong tin vé 16 hang d6. Nhiéu nguoi tham chi con khong c6 du
phuong tién dé tim hiéu xem loai hang ma minh sap bao hiém c6 diac diém, tinh
chat nhu thé nao. Vi vay, khi quyét dinh mét rai ro nao dé c6 dang duoc bao hiém
theo diéu kién loai A hay khong; hoac liéu mot loai hinh van tai nao do co thich
hop véi diéu kién bao hiém khéng; hoic mét 16 hang d4 bi tén thit mot phan ligu
con c6 thé ban duoc trén thi truong hay khdng:; ... thi ho cha yéu dua vao dé nghi
ctia nguoi duoc bao hiém hoic cua ngudi méi giéi bao hiém.

Vi du nhu trong nganh kinh doanh thép, rat nhiéu nguoi bao hiém khéong
hiéu rd tinh phuc tap cua thi treong thép. C6 nhitng loai thép chi dang bao hiém
theo diéu kién B thi ngudi bao hiém lai chip nhan bao hiém theo diéu kién A.
Tuong tu nhu vy, dbi voi mat hang ngii coc va cac loai nong san khac, nhiéu
ngudi bao hiém cho ring ton that chu yéu xay ra trong qué trinh van chuyén,
nhung thuc chat c6 nhiéu loai hang hoéa ton that phét sinh chinh tai khau san xuat;
do diéu kién thoi tiét khong thich hop; do ki thuat canh tac kém hoic do 16i trong
qué trinh thu hoach trudc khi dugc xép 18n tau. Hoac nhu d6i véi cac mat hang 1a
g6 va dau thuc vat, khi bi ton that kiéu nhu g bi mdc hozc dau thuc vat bi lay ban,
néu bao quan va tai ché ding cach thi van cd thé ban duoc véi gia tot trén thi
truong.

Véi khéi luong kién thirc rong vé nhiéu loai hang hda s& gilp ngudi bao
hiém ban dugc nhitng hop ddng bao hiém véi gia cao ma khong mat nhiéu thoi
gian dam phén, déng thoi han ché dugc nhitng rai ro c6 thé dan dén tranh chap khi

c6 ton that xay ra trén thuc té. Bé ¢ duoc nhitng kién thic ndy, nguoi bao hiém
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c6 thé tham gia cac khoa hoc ngan han hay cac budi néi chuyén caa cac chuyén

gia ¢ cac té chirc thuong mai.

1.2. Hiéu rd vé h¢ théng vdn tdi chuyén ché hang hoa bang dwong bién

Ngay nay, hang hoa duoc van chuyén di khip noi trén thé gisi véi cac
phuong thic van chuyén da dang nhu tau chd container ¢& 16n, tau chuyén dung,
xa lan, cac phuong tién van chuyén bang duong bo, duong sét, ... & mot sé nuéc
nhu Nhat Ban, cac nudc & Chau Au va My thi hé thdng van tai rat phat trién. Tuy
nhién, & hau hét cac nudc khac thi hé thong van tai van con kém phat trién. Vi vay,
truéc khi cAp mot don bao hiém, nguoi bao hiém ciing can phai nim viing loai hé
thdng van tai s& van chuyén hang hoa.

Vi du nhu hién nay cd rat nhiéu tau ché dau khong duogc trang bi day du
thiét bi ma van duoc thué dé cho hoa chat hoac cac san pham dau sach khac tur rat
nhiéu con tau chd dau hién dai dau & ngoai khoi vao céc khu cang séng noi dia.
Tinh trang vé sinh va sn sang cua nhitng con tau nay khong dugc kiém tra va
giam sét ky ludng trudc khi chat cac loai hang khéc I8n tau. Do vay, hang rat dé bj
lay ban, 12y hai khi dén cang dén.

Ciing ¢ nhiéu ngudi bao hiém, vi &p luc kinh doanh, van sin sang nhan
bao hiém cho hang hda theo diéu kién “tir cira dén cira” (“from door to door”) cho
dd ho khéng c6 chat théng tin nao vé tinh trang cia hé thdng van tai noi dia cua
quéc gia ngudi nhap khau. Trong nhitng truong hop ndy, hang héa bi ton that da
phan 1a do nhitng nguyén nhan khong thé tranh khoi chir khdng phai do nguyén
nhan ngau nhién.

Pé tang cuong hiéu biét vé hé thong van tai noi dia va khung phap ly diéu
chinh céc chang van tai khdng phai 1a van tai bién, nguoi bao hiém nén xay dung
cho minh hé thong co s& dir liéu va nhitng bao céo c6 lién quan vé cac qudc gia

ciing nhu hé théng van tai va khung phép ly caa ho.

1.3. Laru y cach bao goi va sdp xép hang hoa
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Mbt trong nhitng nguyén nhan chu yéu thuong gay tén that cho hang hda Ia
cach dong goi khéng ph hop va bao bi déng goi khdng dat tiéu chuan, dac biét 1a
trong khau chuyén tai. C6 nhitng 16 hang nguoi déng géi chinh 1a chi hang nhung
cting c6 nhitng 16 hang ngudi dong goi la dai ly kho van caa chu hang. Thuong thi
khi c6 phét sinh tranh chap lién quan dén bao bi cua hang héa, cha hang thuong
vién dan ring loai bao bi ndy da duoc sir dung cho nhiéu chuyén hang roéi ma
khong co ton that gi. Vi vdy, ho pha nhan ton that 1a do 16i bao bi. Nguoi dugc
bao hiém thuong lap luan rang hang hda duoc dong goéi can than va phd hop Véi
théng I€. Tuy nhién, viéc st dung thuong xuyén mot phuong phép déng goéi ma
khong gay ra ton that gi khdng c6 nghia la cach déng goi d6 1a phii hop. Vi du nhu
su lo 1a cua con nguoi, két hop véi diéu kién thoi tiét xau hoiac hong hoc cua may
mac c6 thé dan dén ton that cho hang hoa.

Nhiéu chu hang, truéc &p lec phai giam chi phi san san xuat, da cat giam
chi phi & khau déng goi va chat luong bao bi ciing bi giam theo. C6 nhiéu loai bao
bi va cach d6ng goi gitp cho hang hoa c6 thé chiu duoc va dap trong qué trinh xép
d&. Tuy nhién, mdi tiéu chuan chi ding véi mot phuong thire van chuyén nhat
dinh ma thoi.

M6t trong nhitng cach hiéu qua dé gidp ngudi bao hiém co thé kiém soat
dugc nhitng yéu cau doi boi thuong 12 tap trung vao cach dong g6i hang hoéa. Loai
bao gdi chit luong tét, phi hop cd thé gitp 1am giam quy mé va mac do ton that
trong qua trinh van chuyén hang héa. Mit khéac, khi hang dugc xép Ién tau, nguoi
bao hiém ciing can kiém tra xem hang cé & trong tinh trang chat luong tot va duoc
bao quan dlng cach hay khdng. Bé phong truang hop phai boi thuong do khong
thé chitng minh hang hda bi ton that 1a do noi ty hay do cach bao quan khdng ding

nhu trudng hop da trinh bay ¢ phan IV chuong 11

1.4. Xar ly c&c yéu cau boi thuong mét cach hop Iy
Giai quyét hiéu qua cac khiéu nai doi boi thuong tir phia nguoi dugc bao
hiém tic 1a phai dam bao rang chi nhiing yéu cau hop Iy méi dugc boi thuong.

P4 nhiéu truong hop, nguoi bao hiém khong chiu bdi thuong, bi nguoi dugc bao

Pham Th; Thanh Ha — A19 K42E KTNT 62



Tranh chdp va gidi quyét tranh chdp phat sinh trong hop d@ong bdo hiém hang hoa xudt nhap khdu chuyén che bang duwong bién

hiém kién ra tda. Toa an cudi cung ciing két luan nguoi bao hiém phai boi thuong.
Nhu vay, nguoi bao hiém van phai boi thuong, ngoai ra con bi phat thém mot s6
khoan phi khéc.

V& viéc xir ly bdi thuong, trén thuc té, ngudi bao hiém Ié thudc qua nhiéu
vao quy mé caa mang ludi cac giam dinh vién bao hiém dé xac dinh xem véi mot
y&u cau doi boi thuong nao d6 thi cé giai quyét boi thuong hay khdng. Nhiéu cong
ty bao hiém tiéng tim d4 phai chiu ton thit nang né khi ho da bo kinh phi ra dé
thanh Iap ban diéu tra, nhung cr mdi 1an c6 mot khiéu nai doi boi thuong va co
mot ngudi dang ra phu trach thi ban nay lai phai thanh Iap lai. Tuy vay, nhiéu
ngudi phu trach cong tac bdi thudng cua cac cong ty bao hiém van than phién vé
chat luong cua doi ngii giam dinh vién & hién truong. Ho khing dinh rang ho s&
lam tét cdng viéc cua minh néu duoc cung cap day da tai liéu va bang ching cu
thé cua ting vu viéc. Va do vay, ciing khéng can phai thay doi danh sach giam
dinh vién mdi 1an c6 mot khiéu nai doi bdi thuong va nguoi dam trach viéc boi
thuong bi thay doi. Nho d6 ma cdng tac bdi thuong cua céc cong ty bao hiém s&
dugc thyc hién hiéu qua hon, giam bét thiét hai va nguy co phat sinh tranh chap
V6i ngudi dugc bao hiém hoic véi nhitng ngudi khac 6 lién quan.

Do viy, cac hdng bao hiém can xay dung va duy tri mot mang lugi giam
dinh vién va ngudi thuc hién cong tac boi thuong dang tin cay. Mot khi da c6 mot
mang ludi nhu vay, viéc thém nguoi hay bét nguoi phai dua vao cong stc, su
déng gop va gia tri cua chinh nguoi dé, chir khong phai da vao cac mdi quan hé
ca nhan. Nhitng nguoi nay phai ¢ kién thic vé linh vuc cia minh, ¢ thé tiép xtc
vé6i nhitng nha kinh doanh xuat nhap khau, véi nguoi chuyén cho ... Mat khac,
cong ty bao hiém ciing can c6 co ché dé kiém soat cac giam dinh vién, phong
tranh trueong hop giam dinh vién cé quan hé loi ich voi ngudi duoc bao hiém hoic

la trung gian gitra cac bén co lién quan.

1.5. Hiéu rd vé quéc gia ma hang hoa di va dén, quéc gia ciia nguoi duwet bdo

hiém
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Pa phan nhitng ngudi bao hiém hiéu vé tinh hinh kinh té, chinh tri, x& hoi
va luat phap caa Anh rd va nhiéu hon cuaa céc quédc gia khac. Néu nguoi bao hiém
mudn ¢d nhitng bién phap chic chan dé tranh xay ra tranh chap, hay tham chi, khi
c6 tranh chap phat sinh c6 thé déi phé dugc thi ho can mé rong kién thic cua
minh vé dat nuéc caa nhitng bén co lién quan trong hop dong bao hiém. bac biét
la Trung Québc, An o, EU, cac quéc gia Pong Au, Han Quéc, Nhat Ban, My va
Nga. Pay la nhitng qudc gia c6 nén kinh té dang phat trién manh va cé tam anh
huéng 16n trén thé gigi.

Nguoi bao hiém can xay dung co so dit liéu vé cac qudc gia nay dé khi can
thiét c6 thé tham khao mot cach nhanh chéng. Nguoi bao hiém can cé thong tin vé
diém manh, diém yéu cua tirng qudc gia nay; vé kha ning céng nghé cua ho; co
ché chinh séach; cac hiép dinh thwong mai ciing nhu han ché thuwong mai ma cac
qudc gia nay da ky véi bén ngoai; vé chit luong cua hé théng van tai noi dia; vé

hé thdng luat phap va co ché giai quyét tranh chap.

2. Pbi véi ngudi dwec bao hiém
2.1. Lwa chen diéu kién bdo hiém thich hgp

Theo cac quy tic va tap quan thuong mai quéc té, toan bo qué trinh van
chuyén hang héa tir nuéc xuat khau dén nudc nhap khau s& dugc bao hiém bing
mot don bao hiém hang hoéa chuyén chd biang dudng bién véi nhitng rui ro co thé
xay ra trén bién. Tuy nhién, ngay nay, d6i véi diéu kién van chuyén va tinh chat
cua tirng chuyén hang ma doi hoi phai c6 don bao hiém dugc thiét ké riéng cho
tung truong hop.

Khi nhap khau theo Diéu kién co so giao hang FOB hoic CFR, ngudi nhap
khau 12 ngudi mua bao hiém cho hang hoa. Tuy nhién, trong mot sb truong hop,
ton that lai duoc két luan 1a xay ra trugce khi béc hang 18n tau tai nudc ngudi xuat
khau va do vay, ngudi nhap khau khong doi dugc boi thuong tir phia cong ty bao
hiém. Nguoi bao hiém khi d6 s& 1ap luan rang tir kho cia ngudi xuat khau dén
cang boc hang khéng thugc khdng gian bao hiém, va ngudi duoc bao hiém khi d6

chua c6 quyén loi bao hiém.
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Vay lam sao dé tranh tinh huéng trén? Theo phan tich caa Incoterms
(International Chamber of Commerce) thi khi nhap khau theo diéu kién FOB hoac
CFR thi dja diém di chuyén rui ro tir ngudi xuat khau sang ngudi nhap khau 1a khi
hang dugc bbc 1&n tau. Va do vay, hiéu luc cua hop dong bao hiém khong phai bat
dau tr 1ac hang roi kho cua ngudi xuat khau ma tir 1dc hang duoc boc qua lan can
tau. Mic du trong don bao hiém van quy dinh khdng gian bao hiém la “tir kho dén
kho” nhung nguoi bao hiém lai cho rang thoi diém bat dau bao hiém la thoi diém
chuyén giao rui ro. Pay ciing la van dé rat hay nay sinh tranh chap. Do vay, khi
dam phan ky két hop déng voi ngudi xuat khau, nguoi nhap khau nén yéu cau
ngudi xuit khau mua bao hiém cho hang hoa tir kho dén khi hang bbc Ién tau
Hoic ngudi nhap khau c6 thé quy dinh thém trong hop dong bao hiém do minh
mua dé tranh rai ro trong khoang tir khi hang roi kho dén khi duoc béc 1én tau.

Ngoai ra, ngudi dugc bao hiém can can xéac dinh rd gidi han trach nhiém
ciia nguoi chuyén che dén dau va vai trd cua ngudi bao hiém dén dau dé chon
mua diéu kién bao hiém thich hop. Nguoi chuyén ché c6 nghia vu van chuyén
hang hoa dén diém dén an toan, va chiu trach nhiém déi voi tén that xay ra trong
qua trinh van chuyén. Tuy nhién, khi ton that xay ra, ngudi chuyén cha chi chiu
mot phan trach nhiém lién quan dén viéc lo 1a trong qua trinh béc hang, san xép
hang va bao quan hang trong qua trinh van chuyén. Ho dugc hudéng cac han muc
trach nhiém vi du nhu theo Hague-Visby thi la 666,7 SDR mét kién hang hoac 2
SDR mét kilogram trong lugng hang, tuy muc nao cao hon. Ngoai ra, nguoi
chuyén ché khéng chiu trach nhiém déi voi nhitng ton that do su bat can cua
ngudi chuyén cha, do chay, thién tai, sy kién bat kha khang va chién tranh.

Vé phia nguoi bao hiém, ho ciing ¢6 nhiing han mac trach nhiém nhat dinh.
Khong phai ¢t mua Diéu kién bao hiém moi rai ro 1a moi ton that do rai ro trén
bién gay nén déu duoc boi thuong. Do vay, truéc khi ky hop dong bao hiém,
ngudi dugc bao hiém can 1am rd trach nhiém cia nguoi bao hiém. Dudi day 1a
mot s6 mién trach thuong gap cua ngudi bao hiém moi rui ro:

= Ton that do bao bi cua hang héa khdng ding cach hoic khéng dat tiéu

chuan;
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= Tén that do hanh trinh bi tri hodn hoac bi thay doi:

= Ton that do 4n ty caa trang thiét bi van chuyén;

= Tén that do hao hut tu nhién cua hang héa trong qué trinh chuyén cha;

Ngoai ra, khi ky hop dong bao hiém, nguoi dugc bao hiém can phai hiéu rd

cac diéu khoan quy dinh trong hgp dong, tranh ky cac hop dong c6 diéu khoan mo
hd vi day 1a nguyén nhan dé phat sinh tranh chap sau nay. Va, mot khi da ky hop
ddng, nguoi duoc bao hiém can tiép tuc c6 nhirng hanh dong ding dan dé ty bao
vé quyén loi cua minh. Du6i day 1a mot s6 kién nghi vé nhitng viéc nguoi dugc

bao hiém nén lam sau khi da ky hop dong bao hiém.

2.2. Theo ddi hanh trinh cizia hang hda va cé hanh dgng kip théi nham han ché
ton that

Ngudi duoc bao hiém phai theo ddi sat sao hanh trinh cua hang hda, phai
dam bao ring hang héa ludn duoc bao quan ddng cach. Trong trudng hop tén that
xay dén voi hang hoa cé thé do rui ro dugc bao hiém gay nén, ngudi dugc bao
hiém nén lap tac théng bdo cho ngudi bao hiém hoic dai ly cua ngudi bao hiém
(nguoi dugc chi dinh trén don bao hiém). Khi d6 nguoi bao hiém hoic dai ly coa
ho s& sap xép, to chic tién hanh giam dinh va c6 céc bién phap can thiét.

Nguoi dugc bao hiém thuong co quan niém riang quyén s hiru ddi voi
hang hoa s& tu dong chuyén sang cho ngudi bao hiém khi cé ton that xay ra, nhat
|l trong céc truedng hop hang bi ton that toan b, va ho khéng con quyén lgi gi ddi
véi 16 hang nira. Khong phai vay, vé mat phap ly, ngudi bao hiém khong c6 quyén
s hitu 16 hang va ciing khdng phai 1a mot bén trong hop dong chuyén ché hay
trén van don. Nguoi bao hiém chi c6 thé kién nguoi chuyén ché néu ho chang
minh dugc rang ho di thanh toan tién boi thuong cho cha hang. Do vay, nguoi
duoc bao hiém phai bao luu quyén caa nguoi bao hiém dugc yéu cau cac bén lién
quan chiu trach nhiém ddi vai ton that. Thuong thi 16 hang van thudc sé hitu cua
ngudi dugc bao hiém va trong rét it tinh hudng ngudi bao hiém chap nhan viéc
ngudi dugc bao hiém tir bo 16 hang va dung ra nhan so hitu 16 hang.

Nguoi duoc bao hiém khéng dugc bo mac 16 hang hay khong hanh dong gi

nham giam thiéu ton that. Trong moi tinh hudng, nguoi duoc bao hiém phai nd luc
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hanh dong nham ctu hang, giam muc tén that xudng téi thiéu va khic phuc nhiing
t6n that da xay ra, nhu thé ho chua mua bao hiém cho 16 hang vay. Hanh dong
trung thyuc va c6 thién chi 1a nguyén tic co ban cua bat ky don bao hiém nao. Tuy
nhién, mot s ngudi dugce bao hiém lo sg rang s& khdng dugc boi hoan khoan chi
phi ma ho bo ra dé giam thiéu ton that truéc khi dugce su ddng y cua ngudi bao
hiém. Nguoi duoc bao hiém can hiéu ring, néu sau nay, ho chitng minh dugc
nhitng chi phi nay 1a hop ly, tuong Gng véi mac do ton that ma ho cd gang giam
thiéu duoc thi nguoi bao hiém s& c6 trach nhiém bdi hoan. Van dé nay thuong
dugc quy dinh trong diéu khoan “khiéu kién va nhan céng” (“sue and labor”) &
hau hét cac don bao hiém hang hai
Ngoai ra, dé duoc nguoi bao hiém giai quyét nhanh chéng khiéu nai doi boi
thudng, ngudi duoc bao hiém phai chitng minh duoc rang:
= Nguoi khiéu nai c6 quyén loi bao hiém;
= Hang hoa d4 duoc bao hiém;
= T6n that do rai ro dugc bao hiém gay nén;
= Gia trji bao hiém, sd tién bao hiém:;
=  Muc d6 ton that;
=S4 tién doi boi thuong; va
=  Pam bao dé ngudi bao hiém cé thé doi nguoi thir ba bdi thuong
Nguoi duoc bao hiém can nhanh chéng chuan bj day du cac giy to sau:
= Ban gbc hop ddng bao hiém, gidy ching nhan bao hiém hoic don bao hiém;
= Ban gdc hoic ban copy cac ching tir giri hang;
= Ban gbc van don va/hoic cac hop dong chuyén cha khéc;
= Bién ban giam dinh ton that hodc cac bang chiing khac dé chang minh muc
d6 ton that cia hang hoa;
= Bién ban d& hang va giam dinh hang tai cang dén;
= Chi phi khac phyc ton that;
= Nhitng giay to khac dé bao luu quyén cua ngudi bao hiém véi nhiing nguoi

khac c6 trach nhiém dbi véi ton that;
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2.3. Luu y khi nh@n hang tir ngwoi chuyén che

M6t nhan té quan trong dé co thé duoc nguoi bao hiém bdi thuong 1a khiéu
nai doi boi thuong phai c6 tinh thuyét phuc. Nguoi dugc bao hiém phai chang
minh duoc ton that xay ra trong qua trinh van chuyén va van trong thoi han hiéu
lyc cia don bao hiém. Khi nhan hang tir ngudi chuyén chd, nguoi dugc bao hiém
can kiém tra tinh trgng bao bi vdn chuyén cia hang héa. Ngudi dugc bao hiém
nén kiém tra ky tinh trang bao bi cua tat ca cac kién hang truéc khi ky phiéu nhan
hang. Viéc nay cé thé mat thoi gian va 1am cham nhip do giao hang va c6 thé con
bi cdng ty van tai thu thém phi. Tuy nhién, néu kiém tra k§ va phé chd ton that 1én
bién ban nhan hang véi nguai chuyén ché thi nguoi duoc bao hiém sé& bao vé duoc
quyén doi bdi thuong cua minh.

Mt khéc, nguoi dugc bao hiém can luu y phé chi nhiing diém bdt thuong
vao bién bdn nhdn hang tir nguai chuyén ché. Néu nguoi dugc bao hiém hay dai
ly ciia ho nhan hang c6 ton that ma khong phé chu 1én bién lai thi mac nhién bi coi
la d& nhan hang trong tinh trang bé ngoai tét. Khi d6, ngudi duoc bao hiém kho
ching minh duogc ring hang hda bi tén that trudc khi dén diém dén cubi cung; va
ciing khé dé bao luu quyén cho ngudi bao hiém yéu cau ngudi chuyén chd chiu
trach nhiém vé ton that. Nguoi duoc bao hiém can luu y mét sb thu thuat ma cac
cdng ty van tai thuong dung dé iy duoc bién lai giao hang sach. Véi mot kién
hang bi ton that vé bao bi thi ho co thé thuyét phuc nguoi nhan hang rang dé 1a do
Hai quan yéu cau mg dé kiém tra. Hoac ho c6 thé cé gang bao bién ring 16 hang
da bi ton that khi nguoi chuyén ché ching trugce giao cho ho. Ngudi nhan hang
khéng nén chap nhan céc bao bién trén trir phi ho c6 thé xac dinh chac chan rang
hang hoa van & trong tinh trang tét. Tuy nhién, néu nguoi chuyén ché gay kho
khan cho nguoi nhan hang trong viéc phé chl ton that I1én bién ban nhan hang thi
yéu cau dé nguyén hang trén phuong tién va théng béo cho ngudi bao hiém moi
chuyén gia dén giam dinh hang ngay trén phuong tién van tai. Nguoi nhan hang
ciing khdng nén chap nhan ky vao nhitng bién ban c6 phé chl “hang s& dugc giam
dinh sau” vi phé chl nay khdng chitng minh dugc hang c6 ton that Iic giao va

ngudi duoc bao hiém s& phai ganh trach nhiém ching minh thoi diém xay ra ton
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that. Khi phé chl, nguoi nhan hang can phé chu rd tinh trang cua ting kién hang,
s6 hiéu kién hang. Néu chi phé chu 1a 5 kién hang bi ton that” thi chua du. Nguoi
nhan hang can phé chd rd sé hiéu trén tung kién hang, vi du nhu “Kién hang #5,
#6, #7 va #12 trong tinh trang bj ton that”.

Trén day chi 1a mét so kién nghi dé nguoi bdo hiém va nguoi dwoc bdo
hiém c6 thé han ché dén murc téi da nhiing tranh chdp c6 thé phat sinh trong qua
trinh thuc hién hop dong bdo hiém hang héa xudt nhap khau chuyén ché bang
dwong bién. Tuy nhién, khong phdi lGc nao cing c6 thé ngan chan duwoc tranh
chdp xay ra. Khi d6, cac bén can c6 bién phap thich hop @é tranh chdp c6 thé

dwot gidi quyét mét cach hiéu qud.

I11. KIEN NGHI NHAM GIAI QUYET TRANH CHAP MQT CACH HOP LY
1. Mot s6 van @@ co ban vé giai quyét tranh chap
1.1. Khai ni¢m “tranh chép” trong kinh doanh

Tranh chap trong kinh doanh 1a nhitng mau thuan hoic xung dot vé quyén,
nghia vu va loi ich hop phap gitra cac bén chu thé phét sinh trong hoat dong kinh
doanh hozc c6 lién quan truc tiép dén hoat dong kinh doanh [4;334].

Céac dang ton tai thuc té cua céc tranh chap cu thé duoc bién d6i khong
nglng cuing véi sy phat trién ngay cang da dang cua cac quan hé kinh té. Nguyén
nhan xay ra tranh chap ¢ day duoc xac dinh 1a khi c6 sy mau thudn, bat dong,
xung dot vé quyén va loi ich hop phép gitra cac bén phat sinh ma khong nhat thiét
phai c¢6 sy vi pham xay ra. Ngay ca khi khdng c6 vi pham thi van c6 thé xay ra
tranh chap. Tranh chap hinh thanh duoc xac dinh bat dau tir thoi diém c6 bén
trong quan hé bi vi pham hay cho rang minh bi vi pham vé quyén va loi ich hop
phap. Pay ciing 1a dau hiéu va thoi diém co ban va quan trong dé xéac dinh thoi

hiéu khai kién tranh chap ra co quan tai phan (tda an va trong tai).

1.2. Gidi quyét tranh chdp trong kinh doanh
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Giai quyét tranh chap trong kinh doanh 13 viéc st dung céc bién phap can
thiét nham muc dich cham dut xung dot, bao vé cac quyén va loi ich hop phap cua
cac bén tranh chip, dam bao sy binh dang giita cac chi thé kinh doanh, gép phan
thiét 1ap su cong bang, bao vé trat tw, ky cuong xa hoi [4;339].

a) Giai quyét tranh chap théng qua thuong lugng

Thuong luong 1a hinh thac giai quyét tranh chap, trong d6 cac bén tranh
chap tu dua ra giai phap va thoa hiép véi nhau dé giai quyét cac bat dong ma
khéng can toi sy c6 mit cua bat cir mot bén thir ba ndo va ciing khdng phai tuan
theo bat ctr mot thu tuc bat bugc nao. Phuong phép nay cha yéu ap dung ddi voi

cac tranh chap nho, don gian, mac do gay gat cua xung dot 1a khong cao. [4:341]

b) Giai quyét tranh chap théng qua hoa giai

Hoa giai 1a phwong phap giai quyét tranh chap gitra cac bén théng qua mot
nguoi thir ba 1a Hoa giai vién. Hoa giai vién chi dong vai tro la nguoi trung gian
phan tich vé cac mau thuan, tranh chap cho céc bén va gilp céc bén lién quan tim
ra giai phap dé giai quyét tranh chap mét cach hop tinh, hop ly. [4:343]

Hoa giai khong phai 1a tha tuc bat budc, trir phi cac bén thoéa thuan trong
hop dong; va quy trinh hoa giai duoc gii kin. Hoa giai vién chi dua ra cac goi y dé
giai quyét tranh chap chtr khong c6 quyén dua ra cac phan quyét hay ban an nhu

cach giai quyét tranh chap bang trong tai hay toa an.

¢) Giai quyét tranh chip tai trong tai thwong mai

Trong tai thwong mai la phuong thic giai quyét tranh chap phat sinh trong
hoat dong thuong mai dugc céc bén thoa thuan va duoc tién hanh theo trinh ty, tha
tuc do phap luat mdi nuoc quy dinh, & Viét Nam la Phap Iénh Trong tai thuong
mai. [4;349]

Pé c6 thé giai quyét tranh chap trong kinh doanh tai trong tai thuong mai,
cac bén can luu y phai c6 thoa thuan trong tai, khdng cé thoa thuan trong tai sé
khong c6 td tung trong tai. Thoa thuan trong tai c6 thé dugc hinh thanh trudc,

trong va sau khi tranh chap phat sinh.
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d) Giai quyét tranh chap tai tda an

Toa &n c6 tham quyén giai quyét tranh chap theo vu viéc, theo cap, theo
lanh thd va theo su lua chon cua cac bén, tiy theo quy dinh cua phap luat mdi
nudc. Thong thudng toa an co tham quyén giai quyét tranh chap khi:

Thez nhat, khi diéu wéc quéc té hiru quan quy dinh cac nudc 1 thanh vién
ciia mot céng udce, diéu ude qudc té ndo d6 co dan chiéu dén toa an xét xu. Vi du:
Theo Cong wdc Lahay thi tda 4n nudc bi don c6 tham quyén giai quyét tranh chap;
hodc theo Cong wdc Brom 1980 thi tda an noi ma hop dong ¢ mdi lién hé mat
thiét nhat c6 tham quyén giai quyét tranh chap.

Thet hai, cac bén c6 thoa thuan vé co quan giai quyét tranh chap trong van
ban hop ddng (diéu khoan vé co quan giai quyét tranh chap). Biéu khoan nay
trong dwong diéu khoan luat p dung trong hop dong. Biéu khoan nay tham chi
con cao hon hop dong. Vi du trong truong hop hop ddng bi v hiéu thi moi diéu
khoan khéac déu vé hiéu nhung diéu khoan vé co quan giai quyét tranh chap va
diéu khoan luat ap dung khong v hiéu.

Thet ba, khi cac bén d4 thoa thuan bang mot vin ban riéng (van ban nay tro
thanh phu luc cua hop ddng) vé co quan giai quyét tranh chap.

Thur tur, khi cac bén thoa thuan mac nhién, tuc la hai bén khéng thoa thuan
gi Vé co quan giai quyét tranh chap. Khi d6 co quan nao cé tham quyén giai quyét

tranh trap phu thudc vao tirng vu viéc cu thé.

2. Kién nghi nham giai quyét tranh chap mét cach hiéu qua

Mic du d& cé nhiing bién phap dé han ché tranh chap phat sinh nhung
khéng phai ldc nao ching ta ciing tranh dugc tranh chap. Do vay, mot khi tranh
chap da xay ra thi ciing can c6 nhitng bién phap dé giai quyét tranh chap mot céch
hiéu qua, tranh gay mat thoi gian va ton that thém cho cac bén. Nguoi kinh doanh
xuat nhap khau ciing nhu doanh nghiép bao hiém can luu y nhitng van dé sau:
2.1. Xac dinh ding déi twong can khiéu ngi kién tung

Nguyén nhan phét sinh tranh chap trong qua trinh thuc hién hop déng bao

hiém hang hoa xuat nhap khau chuyén ché bang duong bién rat da dang va phuc
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tap, lién quan dén nhiéu chu thé. Vi vay, khi cé tranh chap phat sinh, ngudi dugc
bao hiém va ngudi dugc bao hiém can xac dinh ding ai 12 nguoi can phai khiéu
nai va khiéu nai vé& van dé gi. Xac dinh dung nguoi ding viéc trong khiéu nai kién
tung s& gilp cac bén tiét kiém duoc thoi gian va giam chi phi dé giai quyét mot
tranh chap. Mat khéc, cac bén can luu y thuc hién viéc khiéu nai, kién tung ding

thoi gian va thu tuc.

2.2. Tham khdo y kién ciia chuyén gia tw van, ludt sw hay nhing nguoi c6 kinh
nghiém trong linh vec bdo hiém hang hoa xudt nhdp khdu chuyén ché bang
dwong bién

Theo théng ké cua Trung tdm trong tai quéc té Viét Nam, trong khoang 2
nam tro lai ddy, trong cac vu tranh chap thuong mai, c6 dén gan 60% vu viéc xay
ra gitra cac doanh nghiép trong nudc véi cac dbi tic nudc ngoai, trong dé co tranh
chap vé hop dong bao hiém hang héa xuat nhap khau chuyén ché bang duong bién.
Doanh nghiép Viét Nam thuong thua thiét trugc cac doanh nghiép nudc ngoai do
thiéu kinh nghiém. Vi vay, déi vai cac doanh nghiép Viét Nam, viéc tham khao y
kién tu van cua cac chuy@n gia dé tim ra huéng giai quyét cho hop ly trong khiéu
nai va kién tung Ia viéc 1am hét sic can thiét. Cac chuyén gia thuong 1a nhitng
ngudi am hiéu va cd kinh nghiém trong viéc giai quyét cac tranh chip phat sinh.

O Viét Nam, céc doanh nghiép c6 thé tham khao y kién cua Trung tam
trong tai qudc té bén canh Phong Thwong mai va Céng nghiép Viét Nam; céc
trong tai vién; cac chuyén gia thuong mai, bao hiém va hang hai; cac chuyén gia

vé phap luat; ...

2.3. Lwa chon phwong phép gidgi quyét tranh chdp phtl hgp

Theo truyén théng, khi bat ddng quan diém va xay ra tranh chap, cach ma
cac doanh nghiép Viét Nam thuong l1am 1a dua vu viéc ra Toa an dia phuong dé
giai quyét. Pay chi 1a giai phéap tai chd va khong phai la cach hiéu qua. Cac bén
tranh chap du da nhan phan quyét nhung bén thua kién (néu 1a phia nudc ngoai) sé
cho rang ho bi xt ép do khdng dugc huong “uu thé san nha”. Trong nén kinh té

thuong mai toan cau nhu hién nay thi viéc giai quyét tranh chap tai toa an khé tén
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kém. Ngoai tda an ra, tranh chap c6 thé duoc giai quyét & noi khac vira cé chi phi
thap hon ma hiéu qua ciing chap nhan dugc. Mat khac, dé dam bao khéach quan,
cac bén nén tim céng bang & “nguoi thi ba” 14 céc trong tai kinh té quéc té (cé thé
& mot nude khac).

Ngoai ra, ngay khi soan thao hop ddng, cac bén nén quy dinh rd diéu khoan
“Néu xay ra tranh chap, khi hai bén khéng thuong lugng duoc thi tranh chap s&
duogc giai quyét theo quy tic té tung cua Trung tam trong tai quéc té X”. C6 nhu
vay méi dam bao cho cac vy tranh chap dugc nhanh chong giai quyét. Cac trong
tai kinh té, nhat 1a trong tai kinh té tai mot nudc thi ba, luén khach quan vi ho
khéng bi phu thudc vao y chi cua céc bén tranh chip nhu céc toa an dia phuong.
Luat dugc &p dung trong cac cudc phan xu 12 luat dya trén Bo luat mau cua Uy
ban Thuong mai Quéc té cua Lién hiép quéc (UNCITRAL) va Hiép dinh Trong
tai New York, bo luat duogc nhiéu nuéc trén thé gidi cong nhan. Do vay, moi phéan
xét cudi cung cua Trong tai kinh té s& c6 hiéu lyc rat cao, bugc bén thua trong vu
tranh chap phai thuc hién nghia vu di voi bén thing, du 1a quéc gia nao.

Thuce té thi viéc giai quyét tranh chap thuong mai théng qua Trong tai kinh
té ngay cang thdng dung & Chau A. Céch giai quyét tranh chip nay vira hiéu qua,
lai d¢ap wng duoc nhu cau caa cac bén véi nhitng muc tiéu kinh doanh khac nhau.
Céc doanh nghiép Viét Nam ciing can theo cach nay dé tranh céc vu kién kinh té
khéng can thiét truede tda ma van bao toan mdi quan hé hop tac véi bén tranh chap.
Dudi day 12 mot sé luu y khi céc bén lua chon giai quyét tranh chap & trung tam
trong tai thuong mai va giai quyét tranh chap thong qua hoa giai.

2.3.1. Gidi quyét tranh chap ¢ trung tam trong tai thuong mai

Giai quyét tranh chap & trung tam trong tai thwong mai c6 nhiéu wu diém.

That nhdt, phan quyét/ quyét dinh cua trong tai 1a chung tham (khac vai xét
XU tai toa an, phan quyét cia trong tai sé rang budc cac bén va chi xét xir mot lan).

Thet hai, viéc xét xir bang trong tai it bi 18 thudc vao yéu té chinh tri (da s6
cac trung tam trong tai 1 cac to chic phi chinh phi) nén tinh khac quan va trung

lap cao.
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Thet ba, giai quyét tranh chap & trung tam trong tai linh hoat hon 1a ¢ toa an.
Quy trinh va tha tuc xét xir khéng phirc tap nhu ¢ tda an; cac bén co thé thoa thuan
vé quy trinh, lra chon trong tai vién, dia diém, ngén ngit xét xir, ...

Thir twr, kha nang chuyén mon cua cac trong tai vién thuong cao hon cac
tham phén.

Thet nam, viéc xét xtr bang trong tai 1a xét xir kin.

Tuy nhién, giai quyét tranh chap bang trong tai ciing c6 nhugc diém la tinh
cudng ché khéng cao, c6 nhiéu trueang hop phai nhd dén tda an dé budc céc bén
phai thi hanh phan quyét cua trong tai.

Dé viéc giai quyét tranh chap théng qua Trung tdm trong tai thuong mai
mét cach hiéu qua, cac bén can tra loi duoc nhitng cau hoi nhu: Cac trong tai vién
duogc chi dinh nhu thé nao? Sy khac nhau giita viéc ban trong tai chi c6 mét trong
tai vién va ban trong tai c6 ba trong tai vién? Van dé bat dau giai quyét bang trong
tai va viéc bao luu quyén kién ra toa nhu thé nao? Lam thé nao dé cd thé bac lai
khi trong tai vién vi pham nguyén tic xét xa? Lam sao dé dam bao tinh minh bach
va dang tin cay cua quy trinh giai quyét tranh chap bang trong tai? Lam thé nao dé
cudng ché thi hanh mot phan quyét cua trong tai ¢ trong nudc ciing nhu & nuéc

ngoai? Quyén duoc khiéu nai 1én Toa an nhu thé nao?...

2.3.2. Gidi quyét tranh chap théng qua hoa gidi

Ngoai cach giai quyét tranh chap & trung tdm trong tai thuong mai hay toa
an, cac bén cd thé tim cach giai quyét tranh chap thdng qua hoa giai. Mot sé hoa
giai vién co tiéng qudc té cho rang, giai quyét tranh chap théng qua hoa giai I1a
bién phap hiéu qua nhat. Trong hau hét cac tinh hudng tranh chap, nhat 1a doi voi
cac tranh chap phat sinh do nguyén nhan khach quan, cac bén déu hai 1ong véi két
qua hoa giai. Tuy nhién, d6i vai nhiéu doanh nghiép ¢ cac nudc dang phat trién
nhu Viét Nam, khai niém hoa giai con kha xa la vi ho quen vai tap quan giai quyét
tranh chap bang con duong kién ra toa. Giai quyét tranh chap bang hoa giai co

nhiéu vu diém.
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Thez nhdt, nhd ¢6 hoa giai vién, cac bén cé thé gidi bay khic mic caa minh
va hiéu rd hon vé khiic mic cua dbi phuong.

Thet hai, hoa giai vién la nguoi ¢ uy tin, kinh nghiém, c6 kién thuc ca vé
phap luat va kinh doanh nén dé thuyét phuc céc bén dé giai quyét tranh chap (hoa
giai vién duoc lya chon thuong la cac trong tai vién).

Thet ba, hoa giai mang tinh mém déo va linh hoat;

Ther tee, qua trinh hoa giai duoc gitr kin, cac bén khdng bi 16 bi mat kinh
doanh.

Tuy nhién, giai quyét tranh chap bang hoa giai ciing c6 nhuoc diém la viéc
hoa giai khdng mang tinh chat bit budc (trir phi cac bén quy dinh rd trong hop
ddng) nén két qua hoa giai khong c6 tinh chat cudng ché.

Nhu vay, dé co thé giai quyét tranh chap mot cach hiéu qua théng qua con
duong hoa giai, cac bén can tra 1oi duoc cac cau hoi nhu: Viéc hoa giai sé dién ra
nhu thé ndo? Su khac nhau gitra hoa giai giira cac bén thudc cling mot qubc gia va
hoa giai gitra cac bén thudc cac qudc gia khac nhau? Lam thé nao dé chi dinh mot
hoa giai vién? Lam thé nao d& mot tranh chip vé bao hiém co thé duoc giai quyét
bang con dudng hoa giai? Loi ich cua viéc giai quyét tranh chap bang hoa giai 1a
gi? Néu ching ta lya chon viéc giai quyét tranh chap bang con duong hoa giai thi
liéu sau ndy ching ta c6 thé yéu cau giai quyét lai & trung tdm trong tai hay tda an
khong? Liéu két qua hoa giai co rang budc cac bén hay khong? Va cudi cung la
chi phi cho viéc hoa giai khoang bao nhiéu?

Trén day 1a mét sé kién nghj d@é han ché tranh chdp phat sinh cing nhe
gidgi quyét tranh chdp mgt cach hiéu qud trong qué trinh thec hién hep déng
bdo hiém hang hoéa xudt nhdp khdu chuyén ché bang dwong bién. Ty ting
tinh huéng cu thé ma ngwoi kinh doanh xudt nhdp khdu cing nhe cac doanh
nghiép bdo hiém can tim cho minh gidi phap cu thé d@é c6 thé hoat dgng mat

cach an toan va cé lei.
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KET LUAN

Hop ddng bao hiém hang hda xuat nhap khau chuyén chg bang duong bién 1a
mét loai hop dong twong ddi phic tap, lién quan dén nhiéu cha thé. Thong thuong,
cac tranh chap thuong phét sinh trong qué trinh thuc hién hop dong nay 1a céc tranh
chap lién quan dén cac bén trong hop ddng va tham quyén cua ho; viéc thém bét
cac diéu khoan trong hop dong, nhat 1 viéc bd sung thém rai ro vao diéu kién bao
hiém ban dau; cac rai ro thudng xay ra trén bién va hau qua cua nd; mau thuan vé
nguon luat diéu chinh hop ddng; ... Céc tranh chap nay cé thé phat sinh do nhiéu
nguyén nhan khéac nhau. TQy tung tinh hudng cu thé ma cac bén can xac dinh rd
nguyén nhan dé cé huéng giai quyét thich hop.

T nhitng tranh chap cu thé duoc phan tich trong chuong 11, khéa luan da rat
ra duoc nguyén nhan thuong dan dén tranh chip va dua ra mot sé kién nghi cho
nguoi kinh doanh xuat nhap khau ciing nhu doanh nghiép bao hiém Viét Nam dé
hoat dong hiéu qua hon trong thai ky hoi nhap thuong mai toan cau nhu hién nay.

Thet nhdt, nguoi bao hiém phai ludn hiéu rd vé hang héa ma minh nhan bao
hiém, vé qudc gia cua nguoi dugc bao hiém ciing nhu quéc gia caa nhitng nguoi c6
lien quan, vé luat phap va tap quan thuong mai qubc té, vé van tai hang hai, ...

The hai, nguodi duoc bao hiém phai biét lya chon diéu kién bao hiém va
ngudi bao hiém thich hop, theo ddi hanh trinh cua hang hoéa va c6 bién phap thich
hop nham ngan chin va han ché thiét hai khi c6 ton that xay ra va dac biét ludn luén
tang cuong hoc tap céc kién thuc vé luat phap qudc té.

Ther ba, ca hai bén can c6 bién phap xay dung va bao quan co sé thong tin,
chung tir cua toan thuong vy, phong khi ¢é tranh chap thi ludn c6 day da ching ci
va nhanh chéng thuc hién viéc khiéu nai, kién tung dé dam bao quyén loi cho chinh
minh.

That tir, cac bén can lya chon phuong phap giai quyét tranh chap phu hop dé

khéng mat thoi gian va tién cia vao nhitng viéc khdng hiéu qua.
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Trén day 1a mot sé két qua ma khoa luan thu duoc sau viéc budc dau tim
hiéu vé tranh chap va giai quyét tranh chap phat sinh trong qué trinh thuc hién hop

ddng bao hiém hang hoé xuét nhap khau chuyén chd bang duong bién.
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Trich bang Tong két 20 ton that 16n nhat dugc bao hiém nim 2006:

PHU LUC

PHU LUC 1

( Nguén: http://www.swissre.com/resources/50015900455¢7687a6d4be80a45d76a0-A_2006.pdf )

Tién boi | S6 | Thoi ) o
thuong ) | vu | diém Su e Quoc gia
1850 1 | 13/04 | Ldc xody, bdo (stc gié 1én dén 240km/h), mrada | My
1282 12 | 06/04 | 42 tran I6c xoay (st gio Ién dén 274km/h), mua da | My
1024 10 | 15/09 | B&o Shanahan (suc gi6 1&n dén 126km/h) Nhat
920 10 | 11/03 | Loc xody, suc gio 1én dén 207km/h, lut My
560 1 |23/08 | Bao, Ibc xoay, mua da, lut My
500 24 | 02/04 | Giéng bdo, l6¢ xody, mua da My
407 350 | 01/08 | Lut do mua mua an Do
401 16 | 25/06 | Gidng bdo, mua Ién, lut, 16 dat My
355 16 | 23/04 | Mua d4 (hat to bang qua bong chay), 16¢ xoay My
335 16 | 20/03 | Bao Larry (suc gi6 Ién dén 290km/h) uc

315 1 01/05 | Mua da, gidng bo (stc gid 1&n dén 110km/h) M$
290 1 | 07/02 | Bao tuyét, mura da 40, Puc
245 14 | 27/08 | Bao Ernesto (stic gio 1én dén 113km/h) Caribe
220 10 | 14/12 | Giong bio, tuyét gay mat dién My
<200 10 | 22/01 | Hong hé thong 1a i Braxin
<200 10 |29/04 | Chay, né & nha may héa chat My
<200 10 | 22/06 | Chay 6 nha may can thép bric
<200 10 | 02/10 | Giong bao, mua da, lut My
<200 3 12/10 | Béo, tuyét, lut My
<200 11 |30/11 | Bao, loc xody, tuyét, mat dién My

(*) don vi trieu USD
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PHU LUC 2

PHILIPPINE JURISPRUDENCE - FULL TEXT

The Lawphil Project - Arellano Law Foundation

G.R. No. 102253 June 2, 1995

SOUTH SEA SURETY & INSURANCE CO. vs. COURT OF APPEALS, ET AL.

Republic of the Philippines
SUPREME COURT
Manila

THIRD DIVISION
G.R. No. 102253 June 2, 1995

SOUTH SEA SURETY AND INSURANCE COMPANY, INC., petitioner,
VS.

HON. COURT OF APPEALS and VALENZUELA HARDWOOD AND
INDUSTRIAL SUPPLY, INC., respondents.

RESOLUTION
VITUG, J.:

Two issues on the subject of insurance are raised in this petition, that assails the decision,
that assails the decision of the Court of Appeals. (in CA-G.R. NO. CV-20156), the first
dealing on the requirement of premium payment and the second relating to the agency
relationship of parties under that contract.

The court litigation started when Valenzuela Hardwood and Industrial Supply, Inc.
("Hardwood"), filed with the Regional, Trial Court of the National Capital Judicial Region,
Branch 171 in Valenzuela, Metro Manila, a complaint for the recovery of the value of lost
logs and freight charges from Seven Brothers Shipping Corporation or, to the extent of its
alleged insurance cover, from South Sea Surety and insurance Company.

The factual backdrop is described briefly by the appellate court thusly:

It appears that on 16 January 1984, plaintiff [\Valenzuela Hardwood and Industrial Supply,
Inc.] entered into an agreement with the defendant Seven Brothers whereby the latter
undertook to load on board its vessel M/V Seven Ambassador the former's lauan round
logs numbering 940 at the port of Maconacon, Isabela for shipment to Manila.

On 20 January 1984, plaintiff insured the logs, against loss and/or, damage with defendant
South Sea Surety and Insurance Co., Inc. for P2,000,000.00 end the latter issued its Marine
Cargo Insurance Policy No. 84/24229 for P2,000,000.00 on said date.
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On 24 January 1984, the plaintiff gave the check in payment of the premium on the
insurance policy to Mr. Victorio Chua.

In the meantime, the said vessel M/V Seven Ambassador sank on 25 January 1984
resulting in the loss of the plaintiffs insured logs.

On 30 January 1984, a check for P5,625.00 (Exh. "E") to cover payment of the premium
and documentary stamps due on the policy was tendered to the insurer but was not
accepted. Instead, the South Sea Surety and Insurance Co., Inc. cancelled the insurance
policy it issued as of the date of inception for non-payment of the premium due in
accordance with Section 77 of the Insurance Code.

On 2 February 1984, plaintiff demanded from defendant South Sea Surety and Insurance
Co., Inc. the payment of the proceeds of the policy but the latter denied liability under the
policy. Plaintiff likewise filed a formal claim with defendant Seven Brothers Shipping
Corporation for the value of the lost logs but the latter denied the claim. *

In its decision, dated 11 May 1988, the trial court rendered judgment in favor of plaintiff
Hardwood.
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PHU LUC 3

UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT
August Term, 2000 (Argued: February 21, 2001) (Decided: September 28, 2001 )

Docket Nos. 00-7825(L), 00-7855(XAP), 00-7903(XAP), 00-7933(XAP)

NEW YORK MARINE & GENERAL INSURANCE COMPANY,

Plaintiff-Appellee-Cross-Appellee-Cross-Appellant,

v. TRADELINE (L.L.C.),Defendant-Appellee-Cross-Appellant-Cross-Appellee,

DEEPAK FERTILISERS and PETROCHEMICALS CORP., LTD.,

Defendant-Appellant-Cross-Appellee.

TRADELINE (L.L.C.), Third-Party-Plaintiff-Appellee-Cross-Appellant,

v.MUTUAL MARINE OFFICE, INC., Third-Party-Defendant-Appellee-Cross-Appellee.

NEW YORK MARINE & GENERAL INSURANCE COMPANY,

Second-Third-Party-Plaintiff-Appellee- Cross-Appellant,

v. FRENKEL & CO., INC., Second-Third-Party-Defendant-Appellee- Cross-Appellant.

BEFORE: MESKILL, PARKER, and KATZMANN, Circuit Judges.

Appeal and cross-appeals from the judgment of the United States District Court for the
Southern District of New York (Harold Baer, Jr., Judge) entered on June 29, 2000,
following a bench trial, principally concluding that Plaintiff- Appellee-Cross-Appellee-
Cross-Appellant New York Marine & General Insurance Company was partially liable
under a marine insurance policy to Defendant- Appellant-Cross-Appellee Deepak
Fertilisers and Petrochemicals Corporation, Ltd. for loss sustained to its shipment of
diammonium phosphate from Mexico to India.

AFFIRMED in part, REVERSED and REMANDED in part.
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JOHN A.V. NICOLETT]I, Nicoletti, Hornig, Campise & Sweeney, New York, New York,
for Defendant-Appellant-Cross-Appellee Deepak Fertilisers and Petrochemicals Corp., Ltd.

TIMOTHY G. HOURICAN, Brown Gavalas & Fromm LLP, New York, New York
(David H. Fromm, on the brief), for Plaintiff-Appellee-Cross-Appellee-Cross-Appellant
New York Marine & General Insurance Company and Third-Party-Defendant- Appellee-
Cross-Appellee Mutual Marine Office, Inc.

ANTHONY J. PRUZINSKY, Hill Rivkins & Hayden LLP, New York, New York, for
Defendant-Appellee-Cross-Appellant-Cross-Appellee Tradeline (L.L.C.).

BARBARA A. SHEEHAN, Peterson & Ross, New York, New York, for Second-Third-
Party-Defendant-Appellee-Cross-Appellant Frenkel & Co., Inc.

PARKER, Circuit Judge:

This admiralty case requires us to interpret a marine insurance policy, Open Cargo Policy
No. 10490MC594 ("the Policy") issued by Mutual Marine Office, Inc. ("MMOQO") for New
York Marine & General Insurance Company ("New York Marine™) and certificates of
insurance, Special Marine Policies ("SMPs"), issued under the Policy by Tradeline (L.L.C.)
("Tradeline™) to Deepak Fertilisers and Petrochemicals Corp., Ltd. ("Deepak™) to cover
two shipments of diammonium phosphate ("DAP") aboard the M/V Sea Guardian. Deepak
incurred a loss when a cyclone struck the port of Kandla, India, during the discharge of the
DAP in early June 1998.

Plaintiff New York Marine brought suit, seeking to disclaim liability under the Policy for
any of Deepak'’s loss. On June 29, 2000, the district court awarded Deepak partial recovery.
For the reasons set forth below, we affirm in part, and reverse and remand in part.

. BACKGROUND
A.The Parties

New York Marine & General Insurance Company is an insurance company that does
business in New York through its managing general agent, Mutual Marine Office, Inc.
MMO issued to Tradeline the marine insurance policy at issue in this litigation. Tradeline
is a United Arab Emirates corporation engaged in the business of supplying and shipping
various commodities. Frenkel & Co. ("Frenkel™), an insurance broker with an office in
New York, acted as an intermediary for Tradeline in obtaining the insurance policy by
negotiating with New York Marine through MMO. Frenkel, however, is not an agent of
either New York Marine or MMO.

Deepak Fertilisers and Petrochemicals Corp., Ltd. is a corporation organized under the
laws of India, engaged in importing fertilizer for sale in the Indian market.

B.The Policy
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In May 1994, MMO, on behalf of New York Marine, issued to Tradeline Open Cargo
Policy No. 10490MC594, effective May 9, 1994 ("the Policy"). The Policy remained in
effect until it was canceled around November 1, 1998, and therefore was in effect during
the incidents giving rise to this litigation. The Policy contained 50 typed or manuscripted
clauses, several typed endorsements, and several attached pre-printed forms, including the
industry standard Institute Cargo Clauses (C) ("ICC(C)"),* which were referenced in the
typed clauses or endorsements. Tradeline is the named insured under the Policy.

Clause 43 of the Policy authorized Tradeline to issue to its customers "evidence of
insurance™ in the form of Certificates or Special Policies of Insurance. This clause provides
that "[t]he clauses appearing in this form shall be deemed to be included in Certificates
and/or Special Policies of Insurance when issued under the authority granted in this
clause.” These Certificates or Special Policies were intended to provide Tradeline's
customers with a way to make direct claims against New York Marine for loss or damage
to insured cargo. Shortly after the Policy became effective, MMO forwarded to Tradeline
pre-printed Certificates for issuance to its customers.

C.The Tradeline-Deepak Contract

In April 1998, Deepak purchased two shipments of diammonium phosphate from
Tradeline, in the amounts of 28,000 metric tons ("MT") and 21,509.155 MT. Both
shipments were to be carried from Mexico to the sole port of discharge at Kandla, India
aboard the M/V Sea Guardian, a vessel chartered by Tradeline.

The DAP was purchased on "CIF" (cost, insurance and freight) terms for $220 per metric
ton, for a total price of $10,892,014.10. Tradeline was bound by the terms of its contract
with Deepak to maintain insurance on the cargo on a warehouse to warehouse basis and to
sell insurance to Deepak for the risks associated with the transit. Therefore, Tradeline
delivered to Deepak Special Marine Policies ("SMPs") 367 and 368 as evidence of the
insurance on the DAP shipments, issued pursuant to its power under Clause 43 of the
Policy. In addition to the preprinted provisions, both SMPs contained a typed provision
that stated, "[n]otwithstanding anything contained herein to the contrary: Average Terms &
Conditions: London ICC Clauses (C), London War Clauses (cargo), London Strikes
Clauses (cargo)." Deepak fulfilled its obligation to Tradeline under the contract, having
paid to Tradeline the full purchase price of the DAP.

D.The Vovyage and Request for Rainwater Coverage

On or about April 18, 1998, the two shipments of DAP were loaded aboard the M/V Sea
Guardian at the port of Lazaro Cardenas, Mexico, under two Bills of Lading. The port of
Kandla, India was agreed upon by Deepak and Tradeline as the sole port of discharge.

On May 28 or 29, 1998, the M/V Sea Guardian arrived at the Port of Kandla, and, because
of draft restrictions at the berth, began to load the DAP onto lightering barges for transit to
the wharf at Kandla. The lightering process continued through June 8, 1998, and the
offloaded DAP was located on the wharf or at other locations within the port trust area,
where the DAP was being bagged by Rishi Shipping ("Rishi"), Deepak's handling and
forwarding agent.
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Meanwhile, on May 28, 1998, Deepak was informed by Rishi that "weather is cloudy and
we shouldn't take risk of rain." The next day, Rishi again informed Deepak by facsimile
that insurance for rain was necessary. Deepak forwarded this fax to Tradeline on that same
day, with a handwritten note, "please do the needful immediately.” Deepak advised
Tradeline, shortly after this communication, that it did not wish to insure for the more
expensive all risks coverage under Institute Cargo Clauses (A) ("ICC(A)"), but rather
wished to add rainwater coverage to the existing coverage. Deepak also wished only to
cover 21,000 MT of the entire shipment.

On June 1, 1998, Tradeline inquired of Frenkel whether it could obtain an upgrade to
include the risk of rainwater. Specifically, Tradeline asked if ICC(A) terms covering only
rainwater damage could be obtained, whether rainwater coverage could be added to the
existing ICC(C) coverage, and whether rainwater damage could be obtained for only part
of the total DAP shipment. On June 5, 1998, after various communications between
Tradeline and Frenkel, and Frenkel and MMO, MMO set the rate for an upgrade of ICC(C)
coverage to include risk of rainwater damage at 1.5 cents per $100 of insured value. On
June 8, 1998, Deepak informed Tradeline that it accepted these quoted terms and Tradeline
issued new SMPs shortly thereafter. The new SMPs contained a revised typewritten
provision stating:

Notwithstanding anything contained herein to the contrary: Average terms & conditions:
London ICC clauses (C)

London War Clauses (cargo)

London Strike Clauses (cargo)

including risks of rainwater damages, with effect from 5th June 1998.

Claims payable in India.

Frenkel approved these SMPs 377 and 378 to replace SMPs 367 and 368, with the new
coverage to be effective June 5, 1998. Tradeline wrote "cancelled” on SMPs 367 and 368.

On June 9, 1998, while the DAP was still being discharged, a cyclone struck the port of
Kandla, involving cyclonic wind and rain forces, tidal waves and rising waters. When the
cyclone struck, approximately 12,500 MT had been offloaded from the M/V Sea Guardian.
About 5,000 MT were already bagged and transported to other inland locations. The M/V
Sea Guardian, with approximately 36,500 MT of DAP still on board, was diverted from the
port of Kandla, which was closed due to the cyclone, to the distress port of JINPT, India.

On June 12, 1998, Deepak gave notice of loss stemming from the cyclone to New York
Marine through Frenkel. Shortly thereafter, MMO, on behalf of New York Marine,
retained Tata Marine Services, who in turn hired J.B. Boda Surveyors Ltd. to assess the
extent of the damage to the DAP shipment.

E.Undisputed Losses Incurred by Deepak
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Deepak suffered seven separate categories of damages. First, 1,650 MT of DAP were lost
as the result of the sinking of lightering barges in the port of Kandla, amounting to a claim
of $399,300. Second, 1,054.06 MT of DAP were lost in the shore area of the port of
Kandla as a result of the cyclone rains, rising tides, and tidal waves of 9 meters, resulting
in a claim of $255,082.52. Third, 2,672.92 MT of DAP were damaged by the cyclone and
resulting floods in the port trust area of Kandla. The DAP had been deposited from the
lightering barges onto the shore area. The loss amounted to $471,978.24, which represents
the difference in insured value less the monies received after a salvage sale. Fourth,
Deepak incurred mitigation expenses in segregating and reconditioning the damaged DAP,
cost of replacement bags, additional transportation costs and extra overhead for the salvage
operations amounting to $30,703.87. Fifth, Deepak incurred forwarding, landing and
storage costs for diverting the cargo to the port of distress, JNPT, in the amount of
$280,754.89 ($247,463.39 for additional wharfage, statutory port charges, demurrage, cost
of excavators, customs overtime, manual bagging charges statutorily imposed, additional
supervision, cost of transporting empty bags to JNPT and survey costs plus $33,291.50
toward the cost of moving the vessel from Kandla to JNPT). Sixth, 566.53 MT of DAP
were damaged by rain water at the port of JNPT, resulting in a loss of $100,454.48, the
difference in insured value less the monies received for the salvage sale. Seventh, 47.85
MT of DAP was lost during the discharge of the shipments at the port of distress, in the
amount of $11,579,70. Total losses claimed amount to $1,549,853.70. By letter dated
September 21, 1998, MMO declined Deepak’s claim in its entirety.

F.Proceedings Below

Because this complex appeal raises several issues among several parties, we set forth the
claims, counterclaims and third-party claims in some detail.

On October 30, 1998, New York Marine brought a declaratory judgment action against
Tradeline and Deepak, seeking a declaration that the Policy was void ab initio. New York
Marine claimed that the defendants violated the duty of utmost good faith when they
sought to add rainwater coverage, by failing to inform New York Marine that the DAP was
in route, that two DAP shipments were aboard the same vessel, and that dire weather was
predicted.

Tradeline and Deepak counter-claimed against New York Marine, alleging that New York
Marine breached the Policy by failing to pay Deepak's claim and, in addition to
compensatory damages, prayed for punitive damages based on New York Marine's alleged
bad faith in denying the claims under the Policy. Deepak filed a cross-claim against
Tradeline for breach of the CIF sales contract. Tradeline also filed a third-party complaint
against MMO, New York Marine's agent, alleging that MMO breached its duty of good
faith by causing Deepak's claim to be wrongfully denied.

New York Marine filed a third-party complaint against Frenkel, alleging that Frenkel
misrepresented or failed to disclose to New York Marine material facts regarding the
requested rainwater coverage upgrade and that it permitted unauthorized SMPs to issue.

On motions for summary judgment filed by Deepak, Tradeline, and Frenkel and on New
York Marine's motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), the
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district court dismissed Tradeline's and Deepak'’s claims for punitive damages, but denied
all the remaining motions because disputed questions of material fact existed. SeeNew
York Marine & General Ins. Co. v. Tradeline (L.L.C.), No. 98 Civ. 7840(HB), 1999 WL
1277244, at *4-*6 (S.D.N.Y. Nov. 29, 1999) ("New York Marine 1").2 In deciding the
parties' motions for summary judgment, the district court concluded that, despite the choice
of law provision in the Policy calling for application of English law, New York law
applied. See New York Marine I, 1999 WL 1277244, at *3. The parties do not dispute this
conclusion and have set forth their arguments on appeal based on New York law.

Following a bench trial, the district court rejected New York Marine's claim that the Policy
was void ab initio. SeeNew York Marine & General Ins. Co. v. Tradeline (L.L.C.), No. 98
Civ. 7840(HB), 2000 WL 739567, at *9 (S.D.N.Y. June 7, 2000) ("New York Marine 11").
The district court did conclude, however, that Tradeline and Deepak would not get the
benefit of the rainwater coverage evidenced by SMPs 377 and 378 because they violated
the duty of utmost good faith by not disclosing the weather conditions to New York
Marine or MMO. Seeid. at *8-*10. Therefore, the district court awarded to Deepak that
part of its claim covered by the Policy and the original SMPs (367 and 368), which, the
district court concluded, amounted to $410,879.70. Seeid. at *10-*11. The district court
dismissed New York Marine's third-party complaint against Frenkel, as well as Deepak's
cross-claim against Tradeline. Seeid. at *12. Finally, the district court denied Deepak's and
Tradeline's requests for attorneys' fees, finding no evidence of bad faith on the part of New
York Marine and concluding that Deepak was not “truly successful" in defending New
York Marine's declaratory suit, "having prevailed only to a modest degree.” See id.

The parties filed timely appeals.
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PHU LUC 4

UNITED STATES COURT OF APPEALS TENTH CIRCUIT

COMMERCIAL UNION INSURANCE COMPANY, Plaintiff - Appellee,

v. No. 99-3393 SEA HARVEST SEAFOOD COMPANY, Defendant - Appellant.

June 11, 2001

Appeal from the United States District Court

for the District of Kansas

(D.C. No. 99-CV-2007-KHV)

Jess B. Millikan, Derby, Cook, Quinby & Tweedt, LLP, San Francisco, California (John M.
Duggan and Deron A. Anliker, Duggan, Shadwick & Doerr, Overland Park, Kansas, with
her on the brief) for Plaintiff - Appellee.

Lindsay L. Wood (Rebecca S. Bihr, Swanson Midgley, LLC, Kansas City, Missouri, with
him on the briefs) for Defendant - Appellant.

Before HENRY, Circuit Judge, MURPHY, Circuit Judge, and MILLS, District Judge.2
MILLS, District Judge.

We deal here with 36,000 pounds of decomposed frozen shrimp.

This appeal is taken from an order granting summary judgment to Plaintiff-Appellee
Commercial Union Insurance Company ("Commercial Union™) on its action for a
declaratory judgment pursuant to 28 U.S.C. B 2201 and denying partial summary
judgment to Defendant-Appellant Sea Harvest Seafood Company ("Sea Harvest™) on
Count | of its counterclaim which alleged breach of contract. &

I. FACTS AND PROCEDURAL HISTORY

On July 30, 1996, Commercial Union issued a policy of ocean marine cargo insurance to
Sea Harvest. The policy provided that shipments of frozen shrimp would be insured
pursuant to the refrigeration clause. The refrigeration insurance endorsement provided:
Perishable Cargo requiring temperature control is insured against:

(1) All Risks of physical loss or damage from any external

cause but excluding:

A. Deterioration, decay or spoilage unless the Assured

can demonstrate that such damage was directly caused
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by derangement or breakdown of the refrigeration machinery
or directly caused by the vessel stranding, sinking, burning
or in collision.

On October 30, 1998, Sea Harvest declared a shipment of 3,600 cartons of frozen shrimp
under the policy. Sea Harvest contracted with Sea-Land Service Inc. ("Sea-Land") to
transport the shrimp from Bangkok, Thailand, to Philadelphia, Pennsylvania. Sea-Land
agreed to maintain the shrimp at -4 degrees F in the cargo container during shipment. The
shrimp shipment arrived in California on November 2, 1998. Several days later, the shrimp
was sent to Chicago via Union Pacific Rail. The shipment arrived in Chicago on November
16, 1998. It was then transferred to the CSX terminal before departing for Philadelphia. At
some point during the transfer, Sea-Land failed to attach a gen-set to the cargo container
with the shrimp. The gen-set is a device which provides electrical power to the
refrigeration unit on the cargo container. Before the shipment arrived in Philadelphia, Sea
Harvest was notified by a Sea-Land representative that the cargo container left Chicago
without a gen-set attached.

On November 18, 1998, Sea Harvest made a claim to Commercial Union pursuant to the
ocean marine cargo insurance policy for the value of the shrimp. The claim under the
policy was for $230,005.79, which represented the entire value of the shipment based upon
Sea Harvest's contention that it was damaged in transit and rendered a total loss. The
following night, the shrimp arrived in Philadelphia. At the direction of Commercial Union,
Scott Esslinger of Luard & Company inspected the shipment. He concluded that the
shipment had been without refrigeration for two and one half days. His report stated as
follows:

In the single carton opened for examination of the contents (taken from the
top tier of the rear row) we noted no apparent heavy ice or frost inside the
plastic bags. Individual shrimp had well defined ridges. They appeared to

be fairly evenly distributed throughout the bags, and did not appear to be
frozen together in large clumps at the bottom of the bags, as we might expect
had they thawed out and been refrozen.

When Esslinger examined the container, the temperature ranged from 4 degrees below
Fahrenheit to 1.5 degrees Fahrenheit.

Testing was done on selected portions of the shipment by both Certified Laboratories and
Michelson Laboratories. Both laboratories found some degree of decomposition in the
shrimp samples tested. Under FDA guidelines, any decomposition of frozen shrimp is
unacceptable and renders the shrimp unfit for human consumption. The shipment was
therefore eventually ordered to be destroyed.
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On January 7, 1999, Commercial Union denied the Sea Harvest claim, except for the value
of seven cartons that were not included in the shipment.2 Commercial Union subsequently
notified Sea Harvest of its decision. On January 8, 1999, Commercial Union commenced
an action for declaratory judgment, contending that it does not owe Sea Harvest's claim
under the maritime insurance policy. Commercial Union alleged that the claim was denied
for two reasons: (1) Sea Harvest did not establish that the shipment was in good condition
when the coverage attached as required by the policy; and (2) the policy excluded coverage
of the claim.

Sea Harvest warranted in the policy that "the interest insured hereunder is in good
condition at the commencement of the coverage.” The parties dispute whether Commercial
Union requested that Sea Harvest provide proof that the shrimp shipment was in good
condition at the commencement of coverage. It is clear that Commercial Union did not
conduct its own independent investigation to determine whether the shrimp was in good
condition when coverage attached. Commercial Union points out, however, that Sea
Harvest had the burden of demonstrating that the shrimp was in good condition when
coverage commenced. Sea Harvest president Shin Quo Lee asserts that Sea Harvest
provided proof that the shipment was in good condition from the outset of coverage in the
form of quality control certifications from the supplier. Rebecca Galloway, Commercial
Union's regional claims manager, denies that quality control certifications were provided
by Sea Harvest. She notes that she did not see the certifications until her deposition on
August 11, 1999.

On August 13, 1999, Commercial Union moved for summary judgment on its action for
declaratory relief. Sea Harvest moved on August 27, 1999, for partial summary judgment
on its breach of contract claim. On November 2, 1999, the district court entered an order
granting Commercial Union's motion and denying Sea Harvest's motion. The district court
determined that under admiralty law, the failure to attach a gen-set did not constitute a
"derangement or breakdown of the refrigeration machinery” and therefore was excluded
pursuant to the policy. Because the court determined that the policy precluded coverage, it
did not reach Commercial Union's other proffered justification that Sea Harvest failed to
establish that the shipment was in good condition when coverage attached.

1. STANDARD OF REVIEW

This Court reviews the district court's grant of summary judgment de novo, applying the
same legal standard used by the district court. See Byers v. City of Albuquerque, 150 F.3d
1271, 1274 (10™ Cir. 1998). Summary judgment is appropriate “if the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits,
if any, show that there is no genuine issue as to any material fact and that the moving party
is entitled to a judgment as a matter of law." Fed.R.Civ.P. 56(c). Pursuant to this standard,
we review the evidence and draw reasonable inferences therefrom in a light most favorable
to the nonmoving party. See Byers, 150 F.3d at 1274.
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PHU LUC 5

U.S. Supreme Court

LANASA FRUIT STEAMSHIP & IMPORTING CO. v. UNIVERSAL INS. CO., 302 U.S.
556 (1938)

302 U.S. 556

LANASA FRUIT STEAMSHIP & IMPORTING CO,, Inc.,
v. UNIVERSAL INS. CO. No. 57.

Argued Dec. 10, 1937. Decided Jan. 10, 1938.
Page 302 U.S. 556, 557
Messrs. George Forbes and Henry L. Wortche, both of Baltimore, Md., for petitioner.

Messrs. D. Roger Englar, of New York City, and Frank B. Ober, of Baltimore, Md., for
respondent.

Mr. Chief Justice HUGHES delivered the opinion of the Couirt.

This action was brought upon a policy of marine insurance. Judgment for respondent was
affirmed by the Circuit Court of Appeals, 4 Cir., 89 F. 2d 545, and certiorari was granted.
302 U.S. 664, 58 S.Ct. 10, 82 L.Ed. --.

Petitioner was the owner of a cargo of bananas aboard the Norwegian steamship Smaragd.
While proceeding up Chesapeake Bay to Baltimore on July 21, 1935, the vessel stranded
and before she could be floated the entire cargo of bananas became overripe and rotted,
causing a total loss. Petitioner held a floating policy of insurance which had been issued by
respondent on June 23, 1933. The general coverage clause of the policy embraced perils of
the sea.

Page 302 U.S. 556, 558

To the declaration setting forth these facts and claiming that the loss was within the
coverage of the policy, respondent filed four pleas, the first two pleading the general issue
and the two others being special pleas. Petitioner joined issue on the first and second pleas
and demurred to the third and fourth. The District Court overruled the demurrer to the third
plea and, as that decision was considered by the parties and the court to be conclusive of
the issue, final judgment was entered for respondent.

The third plea, thus sustained, set forth a rider which for an additional premium, had been
added to the policy on April 4, 1934, and had been canceled on January 25, 1935, before
the loss occurred. The rider amended the policy so as to provide that the coverage should
be 'free of particular average unless the vessel be stranded, sunk, burned, on fire or in
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collision, in any, all or several of which events the insurers are liable for such loss by
decay, injury or damage to the fruit as is occasioned thereby or occurs during or in
consequence of delay resulting therefrom." The insurers also assumed liability for such loss
in consequence of delay resulting from breakage of shaft, loss of blades from propeller,
and derangement or breakage of machinery or rudder and/or stern post, ‘whether or not the
vessel be stranded, sunk, burned or in collision," provided that the loss amounted to 10 per
cent. after deducting 5 per cent. for ordinary loss.

On the cancellation of the rider it was agreed that the policy should have the same
coverage as prior thereto, and the premium rate was reduced from 60 cents to the original
rate of 25 cents on the $100 of risk. 89 F. 2d 545, at page 546.

In affirming the judgment, the Circuit Court of Appeals observed that the judgment had
been entered upon the pleadings and that petitioner had conceded that its right to recover
depended upon the construction of the policy.
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PHU LUC 6

UNITED STATES COURT OF APPEALS For the Fifth Circuit

No. 98-30875

STEVEN HENRY ADAMS, for Himself and as Representative of Certain

Underwriters at Lloyd's; INDEMNITY MARINE ASSURANCE COMPANY LTD; THE
YORKSHIRE INSURANCE COMPANY LIMITED; COMMERCIAL UNION
ASSURANCE COMPANY PLC; PHOENIX ASSURANCE PLC; CORNHILL
INSURANCE PLC; NORWICH UNION FIRE INSURANCE SOCIETY LTD;
MARITIME INSURANCE COMPANY LTD; THE NORTHERN ASSURANCE CO,
LTD; SKANDIA UK INSURANCE PLC; OCEAN MARINE INSURANCE COMPANY;
FOLKSAM INTERNATIONAL INSURANCE COMPANY (U.K.) LTD; SCOTTISH

LION INSURANCE COMPANY LTD; WURTTEMBERGISCHE
FEUERVERSICHERUNG AG; SPHERE DRAKE INSURANCE PLC; DAI-TOKYO
INSURANCE COMPANY (U.K) LTD

Plaintiffs - Appellees - Appellants - Cross Appellants - Cross Appellees
VERSUS. UNIONE MEDITERRANEA DI SICURTA; ET AL Defendants

AMERICAN EAGLE MARINE, INC Defendant - Appellee - Appellant - Cross Appellant
- Cross Appellee

VERSUS. AK STEEL CORPORATION, formerly know as, Armco Steel Company, L P
Defendant - Appellee - Cross Appellant

VERSUS. UMS GENERALI MARINE S.P.A., formerly known as Union Mediterranea Di
Sicurta’

Defendant - Appellant - Cross Appellee

VERSUS. BRITAMCO UNDERWRITERS, INC

Defendant - Appellee - Appellant - Cross Appellant - Cross Appellee

Appeals from the United States District Court For the Eastern District of Louisiana
August 14, 2000

Before JONES, DUH3, and WIENER, Circuit Judges.
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DUHa, Circuit Judge:

This appeal involves two causes of action arising out of the sinking of a cargo of 158 steel
slabs in the Mississippi River. The first cause of action is a dispute between two insurers of
the cargo, Steve Henry Adams, et. al. ("the Plaintiffs") and U.M.S. Generali Marine S.P.A.
("UMS"), over whether the non-paying co-insurer (UMS) should be required to contribute
to the payment of loss. The second action is a claim by the Plaintiffs for conversion of the
cargo against a voluntary salvor, American Eagle Marine, Inc. ("American Eagle"), and the
subsequent purchaser of the salvaged cargo, A.K. Steel Corp. ("A.K. Steel")

BACKGROUND
» Factual Background

While en route from New Orleans to Cincinnati, Canal Barge Company ("Canal Barge")
barges CBX 207 and 214 sank in the Mississippi River. This case involves a dispute over
the 158 slabs of steel cargo carried to the riverbed aboard those two barges. A.K. Steel of
Middletown, Ohio, had originally agreed to purchase the steel slabs from Duferco, S.A
("Duferco™), a Swiss Company.

The Plaintiffs and UMS concurrently insured the cargo under open marine cargo policies.
Duferco had an open cargo policy with UMS, an Italian insurance company, which was
written and issued in Italy and delivered to Duferco in Switzerland. Canal Barge had an
open cargo/shippers’ interest insurance policy with the Plaintiffs, on which Duferco was
named as an additional insured.

After the accident, Duferco made a claim with UMS. Duferco, through its agent, the Italian
Claims Agency ("ICA™), awarded a salvage contract to American Eagle to raise the cargo.
The contract provided that it could be canceled with notice and that American Eagle did
not have to perform salvage until the river gauge at Vicksburg fell below 20 feet, the depth
at which salvage could be prudently performed. UMS advanced to Duferco $191,000 in
sue-and-labor costs for the salvage effort. In March 1994, UMS denied the claim primarily
because Duferco failed to warrant proper loading of the cargo. In the meantime, A.K. Steel
(the original intended purchaser) confirmed that it did not own the cargo and assigned any
and all of its rights to Duferco.

The salvage contract remained in effect until July 6, 1994, when ICA wrote American
Eagle advising that Duferco was canceling the contract. In the letter, an ICA representative
wrote that the cargo "had been abandoned.” The parties greatly dispute the meaning of this
letter and the circumstances surrounding it. From July 6, 1994 until it mobilized its
voluntary effort near the end of January 1995, American Eagle did not salvage the steel,
although the river gauges suggested that the months of September, October and November
of 1994, presented optimum times for salvage because of the low water depths. On
February 18, 1995, with the river gauge just below the minimum depth for prudent
operations, American Eagle voluntarily undertook salvage of the steel.

American Eagle did not negotiate with potential buyers for the steel before commencing
the salvage operation. While it made some attempt to discover the chemical composition of
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the steel, it abandoned those efforts, thereby lowering the potential market value for the
steel. American Eagle first contacted A.K. Steel on January 7, 1995. A.K. Steel offered to
purchase what it described as the "Duferco Steel, that had sunk in the Mississippi.”
American Eagle was unaware that A.K. Steel was the original intended purchaser of the
steel. A.K. Steel did not advise the Plaintiffs or other interested parties of its negotiations
with American Eagle to purchase the steel.

In negotiations, American Eagle refused to warrant title to the steel as insisted by A.K.
Steel. During the salvage operation, American Eagle also refused to sell the steel to another
buyer because this purchaser demanded that American Eagle warrant title. Instead, it
would only warrant abandonment for salvage, a demand to which A.K. Steel eventually
acceded. On March 8, 1995, American Eagle sold all its rights in the cargo retrieved to
A.K. Steel. In the purchase agreement, American Eagle sold to A.K. Steel its "rights, and
possession in salvage and title rights, if any."

Salvage operations commenced on February 21, 1995, and continued through April 26,
1995. American Eagle successfully salvaged 127 steel slabs, relinquishing them to A.K.
Steel as they were placed aboard barges in the river. Pursuant to their contract, A.K. Steel
paid American Eagle $525,424.32. The Plaintiffs did not assert an ownership interest in the
steel until after the salvage operation was completed.

The Plaintiffs were made aware of the salvage operation in April 1995 by Canal Barge's
counsel, who advised Plaintiffs' counsel that Douglas Adams of American Eagle had
inquired about salvaging the cargo. When the Plaintiffs advised American Eagle and A.K.
Steel that the cargo was theirs and that the salvage should cease, they both refused.
American Eagle and A.K. Steel initially argued that they owned the steel. Later American
Eagle and A.K. Steel asserted defenses based on the laws of salvage.

I1. Procedural History

The Plaintiffs brought this case originally as an action for declaratory relief to ascertain the
proper party to pay the constructive total loss of cargo under the insurance policy they
issued to Canal Barge. They also sought to determined whether UMS, which also issued
Duferco a similar policy insuring the same cargo, was obligated to contribute to the
payment. Plaintiffs named as defendants llva, the manufacturer of the steel; Duferco; Canal
Barge; UMS; and Duferco Steel, Inc., an American sister company to Duferco. The court
voluntarily dismissed Ilva, Duferco, Duferco Steel, Inc., Canal Barge and A.K. Steel from
this initial action at various times. The Plaintiffs later made A.K. Steel a co-defendant in
the action for conversion of the steel.

In the initial declaratory relief action, the district court held that Duferco was entitled to
recover its loss from either Plaintiffs or UMS. Since Duferco made demands on the
Plaintiffs first, the Plaintiffs were obliged to pay Duferco before seeking contribution from
UMS. Pursuant to this ruling, the Plaintiffs paid Duferco $986,352.41 in exchange for an
assignment of Duferco's rights, if any, against UMS. Plaintiffs refused Duferco's claim for
payment of approximately $191,000 in sue and labor expenses (specifically, investigation
expenses, survey costs, and attorney's fees) advanced by UMS during the preliminary loss
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investigation. The district court voluntarily dismissed A.K. Steel, which had relinquished
any claim it may have had, from the suit prior to payment of the Duferco claim.

The Plaintiffs then discovered the salvage effort and demanded that American Eagle and
A.K. Steel return the cargo or pay its value. When American Eagle and A.K. Steel refused,
the Plaintiffs filed an amended declaratory judgment action, which asserted a claim to
recover the value of the steel from American Eagle and A.K. Steel. UMS then filed a
cross-claim against A.K. Steel and American Eagle.

At trial on the amended declaratory action, it was determined that although UMS had
initially agreed to pay Duferco's claim, UMS denied coverage after learning Canal Barge
had additional coverage. The district court rejected every coverage defense raised by
UMS.2 In rejecting these defenses, the district court found that UMS was obliged under
its policy with Duferco to contribute to the loss in proportion to the amount its coverage
bore to the total amount of insurance (80 percent of the loss). The district court awarded
the Plaintiffs $789,081.93 against UMS or 80 percent of $986,352.41.

In the conversion action, the district court found that American Eagle and A.K. Steel had,
albeit in good faith, negligently converted the steel.2 The court held that the Plaintiffs had
not abandoned the cargo. The court awarded $190,975.68 for the conversion, which it
divided on an eighty-twenty basis between UMS ($152,780.55) and Plaintiffs ($38,195.13).
The district court entered judgment against American Eagle and A.K. Steel in favor of
UMS and the Plaintiffs for these amounts. Finally, the court held that American Eagle's
liability for negligent conversion was covered by its general liability insurance policy with
Britamco.&

In calculating the judgment, the district court determined that the cargo's value, after
applying a 20 percent discount based on the unavailability of the steel's chemistries to
Plaintiffs, was $716,400.%) The court then offset the value of the sunken steel by
$525,424.32, American Eagle's salvage expenses. The district court held that American
Eagle's and A.K. Steel's right to assert a salvage claim against the Plaintiffs had lapsed
with the passage of the two-year prescriptive period, but the right could nonetheless be
asserted as an affirmative defense. The $190,975.68 is then the difference between the
discounted value of the cargo and the salvage expense.

No party is happy with the district court rulings. On appeal, UMS has dropped all coverage
defenses. UMS appeals the district court rulings concerning personal jurisdiction over it,
venue, and the allocation of the loss between insurers. The Plaintiffs contend that UMS
should be barred from receiving any money judgment from A.K. Steel and American Eagle
until it pays them its pro-rata share of the constructive loss. Plaintiffs also argue that the
district court abused its discretion in not allowing them to recover attorney's fees and
expenses from UMS.

Regarding the conversion litigation, American Eagle and A.K. Steel appeal the district
court's finding of negligent conversion, arguing that the cargo was abandoned. American
Eagle also appeals the district court's ruling on negligent conversion, arguing that it only
transferred its possessory interest and salvage claim to A.K. Steel. In addition, A.K. Steel
appeals the district court's holdings that it was not protected by the voidable title doctrine,
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that UMS could subrogate against it, and the court's exercise of subject matter jurisdiction.
Plaintiffs cross-appeal the district court's ruling that American Eagle and A.K. Steel could
assert the right to a salvage claim as an affirmative defense, its ruling that they acted in
good faith, and its calculating the steel's value and the salvage award. Finally, American
Eagle's insurer, Britamco, alleges that the district court erred in concluding that its policy
covered American Eagle's negligent conversion.
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UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT
August Term, 1999 (Argued: June 7, 2000 Decided: October 27, 2000 )
Docket No. 99-9502

Hartford Fire Insurance Co., a/s/o Trek Bicycle Corp., Plaintiff-Appellee,

v. Orient Overseas Containers Lines (UK) Ltd., OOCL (Europe) Ltd., Orient Overseas
Container Line, and OOCL (USA) Inc., Defendants-Appellants.

Before: Walker and Cabranes, Circuit Judges,and Hodges, District Judge.”

Appeal from a judgment of the United States District Court for the Southern District of
New York (Douglas F. Eaton, Magistrate Judge) granting summary judgment in favor of
plaintiff and awarding damages for stolen cargo. The District Court held that the Carriage
of Goods by Sea Act ("COGSA"), 46 U.S.C. bb 1300 et seq., governed the entire
intermodal carriage of goods and, therefore, the limitation-of-liability provision in COGSA
applied to defendants' liability for cargo lost during transport by truck following discharge
from vessel.

Vacated and remanded.

David L. Mazaroli, New York, NY, for Plaintiff-Appelle.

Thomas L. Tisdale, Tisdale & Lennon, LLC, New York, NY, for Defendants- Appellants.
Joso A. Cabranes, Circuit Judge:

We are asked to decide the law to be applied to the loss of cargo during an "intermodal”
shipment of goods-that is, a shipment carried by water and land transportation on a single
bill of lading. Defendants Orient Overseas Containers Lines (UK) Ltd., OOCL (Europe)
Ltd., Orient Overseas Container Line, and OOCL (USA) Inc. appeal from a November 24,
1999 judgment of the United States District Court for the Southern District of New York
(Douglas F. Eaton, Magistrate Judge). That Court granted summary judgment in favor of
plaintiff Hartford Fire Insurance Co. ("Hartford") and awarded damages for cargo shipped
originally from Wisconsin and stolen in Belgium during the final land segment of a
shipment to The Netherlands under a bill of lading issued by defendants to Hartford's
insured and subrogor, Trek Bicycles Corp. ("Trek™). The District Court concluded that the
Carriage of Goods by Sea Act ("COGSA"), 46 U.S.C. Bb 1300 et seq., governed the entire
intermodal carriage from Wisconsin to The Netherlands and, therefore, that COGSA's
limitation-of-liability provision applied even though the cargo was lost while being
transported by truck in Europe after discharge from the vessel. For the reasons stated
below, we vacate the judgment of the District Court and remand for further proceedings
consistent with this opinion.
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In August 1996, defendant OOCL (USA) Inc., as agent for defendant OOCL (UK) Ltd.,"
entered into a one-year service agreement with Trek to move certain cargo containers from
Wisconsin to various destinations in Europe. Two months later, OOCL (UK) issued to
Trek a "through bill of lading"? for the shipment of a container of 301 packages of bicycles
and bicycle framesets from Oconomowoc, Wisconsin to Spijkenisse, The Netherlands. The
bill of lading indicated that OOCL (UK) would serve as the "Carrier" for the water
segment of the carriage, while other unnamed "Participating Carriers” would transport the
container for the land portions of the carriage.

Pursuant to this arrangement, the container was picked up at Trek's facility in
Oconomowoc and transported by truck to Chicago. From Chicago, the container was
moved by rail to Montreal, Canada, where it was loaded onto defendants' vessel, the M/V
OOCL Bravery. Defendants transported the container by sea from Montreal to Antwerp,
Belgium, and then discharged it to a participating carrier who was supposed to transport it
by truck to the consignee’s premises in Spijkenisse.

Defendants had selected DeBrock Gebr. Transport, N.V. ("DeBrock™) as their trucker
between Antwerp and inland destinations in Europe, but DeBrock subcontracted with N.V.
Groeninghe ("Groeninghe™) to transport Trek's container from Antwerp to Spijkenisse. On
October 29, 1996, a Groeninghe truck picked up the container from defendants' ship at
Antwerp. Later that evening, thieves stole the truck, together with the container of Trek's
bicycles, after the truck had been left on a public road without any supervision or guard
near the driver's domicile in Deurne, Belgium. The police were able to track down
approximately 30 of Trek's 301 stolen packages, but the remainder were never recovered.

In November 1996, Trek filed a claim with its insurer, Hartford, for the value of the
missing packages. Hartford reimbursed Trek on the claim and then, as subrogated insurer,
commenced the instant action for recovery of the value of the missing cargo plus incidental
expenses. Defendants responded by setting forth two reasons for why their liability should
be limited under Clause 4 of the bill of lading.® First, they maintained that, as the "Carrier"
under the bill of lading, they were exonerated from liability under Clause 4 because the
cargo was lost while in the custody of a "Participating Carrier." Second, they contended
that, even if they were liable under the bill, Clause 4 subjected their liability to the limits
established by the law governing the particular transport stage during which the goods
were stolen-namely, the Convention on the Contract for the International Carriage of
Goods by Road, May 19, 1956, 399 U.N.T.S. 189 et seq. ("CMR").

In its Memorandum and Order dated November 19, 1999, the District Court rejected both
of these arguments and granted summary judgment in favor of Hartford. Holding that
COGSA "applies to the entire intermodal carriage, including the period of time when the
goods were in the trucker's custody," the Court concluded that defendants could not avail
themselves of either the exoneration provision in the bill of lading (Clause 4) or CMR's
limitation-of-liability provision, because both provisions are inconsistent with COGSA.*
Section 3(8) of COGSA provides that:

[a]ny clause . . . in a contract of carriage relieving the carrier or the ship from liability . . .
arising from negligence, fault, or failure in the duties and obligations provided in this
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section, or lessening such liability otherwise than as provided in this Chapter, shall be null
and void and of no effect.

46 U.S.C. D 1303(8). COGSA, therefore, prohibits a carrier from reducing its liability by
inserting an exculpatory clause in its shipping contract. The District Court found that
defendants' invocation of the exoneration provision in the bill of lading and CMR's
limitation-of-liability provision was an attempt to circumvent this prohibition. Accordingly,
it declined to apply either provision.

The District Court also found that the application of CMR's limitation-of- liability
provision would violate the "fair opportunity” doctrine, which is a federal common law
doctrine developed in admiralty. Under the "fair opportunity” doctrine, a shipper must have
had a "fair opportunity" to declare a higher liability value for its cargo in order for a carrier
to limit its liability under COGSA. See General Elec. Co. v. MV Nedlloyd, 817 F.2d 1022,
1028 (2d Cir. 1987). Applying this doctrine, the District Court found that defendants had
failed to provide the shipper, Trek, with an opportunity to declare a cargo value higher than
CMR's limit. Accordingly, the Court refused to limit Hartford's recovery under CMR and
granted summary judgment in Hartford's favor for the full market value of the unrecovered
cargo plus incidental costs. Defendants filed a Notice of Appeal on December 17, 1999,
and an Amended Notice of Appeal on February 1, 2000. II
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